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PART I. FINANCIAL INFORMATION
 
Item 1.    Financial Statements
 

Accuray Incorporated
Condensed Consolidated Balance Sheets

(in thousands, except share amounts)
(unaudited)

 
  

September 30,
 

June 30,
 

  
2008

 
2008

 

Assets
     

Current assets:
     

Cash and cash equivalents
 

$ 27,196
 

$ 36,936
 

Restricted cash
 

5,411
 

4,830
 

Short-term marketable securities
 

91,471
 

85,536
 

Accounts receivable, net of allowance for doubtful accounts of $27 at both September 30, 2008 and
June 30, 2008

 

24,969
 

33,918
 

Inventories
 

26,610
 

23,047
 

Prepaid expenses and other current assets
 

7,702
 

6,431
 

Deferred cost of revenue—current
 

23,527
 

31,667
 

Total current assets
 

206,886
 

222,365
 

Long-term marketable securities
 

37,988
 

37,014
 

Deferred cost of revenue—noncurrent
 

12,842
 

11,724
 

Property and equipment, net
 

16,846
 

17,140
 

Goodwill
 

4,495
 

4,495
 

Intangible assets, net
 

861
 

926
 

Other assets
 

1,381
 

1,340
 

Total assets
 

$ 281,299
 

$ 295,004
 

Liabilities and stockholders’ equity
     

Current liabilities:
     

Accounts payable
 

$ 12,974
 

$ 12,962
 

Accrued compensation
 

9,155
 

7,504
 

Other accrued liabilities
 

5,028
 

4,369
 

Customer advances—current
 

17,131
 

22,331
 

Deferred revenue—current
 

76,057
 

87,455
 

Total current liabilities
 

120,345
 

134,621
 

Long-term liabilities:
     

Customer advances—noncurrent
 

2,500
 

2,900
 

Deferred revenue—noncurrent
 

26,749
 

26,720
 

Total liabilities
 

149,594
 

164,241
 

Commitments and contingencies (Note 7)
     

Stockholders’ equity
     

Preferred stock, $0.001 par value; authorized: 5,000,000 shares; no shares issued and outstanding
 

—
 

—
 

Common stock, $0.001 par value; authorized: 100,000,000 shares; issued: 56,990,566 and 56,719,864
shares at September 30, 2008 and June 30, 2008, respectively; outstanding: 54,850,548 and 54,579,846
shares at September 30, 2008 and June 30, 2008, respectively

 

55
 

55
 

   



Additional paid-in capital 258,776 252,901
Accumulated other comprehensive loss

 

(2,821) (1,067)
Accumulated deficit

 

(124,305) (121,126)
Total stockholders’ equity

 

131,705
 

130,763
 

Total liabilities and stockholders’ equity
 

$ 281,299
 

$ 295,004
 

 
The accompanying notes are an integral part of these condensed consolidated financial statements.
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Accuray Incorporated
Condensed Consolidated Statements of Operations

(in thousands, except per share amounts)
(unaudited)

 
  

Three Months Ended
 

  
September 30,

 

  
2008

 
2007

 

Net revenue:
     

Products
 

$ 37,455
 

$ 36,984
 

Shared ownership program
 

1,036
 

2,312
 

Services
 

15,907
 

6,999
 

Other
 

1,459
 

2,351
 

Total net revenue
 

55,857
 

48,646
 

Cost of revenue:
     

Cost of products
 

14,744
 

16,440
 

Cost of shared ownership program
 

262
 

712
 

Cost of services
 

11,185
 

4,458
 

Cost of other
 

1,237
 

1,125
 

Total cost of revenue
 

27,428
 

22,735
 

Gross profit
 

28,429
 

25,911
 

Operating expenses:
     

Selling and marketing
 

13,480
 

10,156
 

Research and development
 

8,754
 

7,715
 

General and administrative
 

10,433
 

7,901
 

Total operating expenses
 

32,667
 

25,772
 

Income (loss) from operations
 

(4,238) 139
 

Other income (expense):
     

Interest and other income
 

1,158
 

2,674
 

Interest and other expense
 

(45) (62)
Income (loss) before provision for income taxes

 

(3,125) 2,751
 

Provision for income taxes
 

54
 

486
 

Net income (loss)
 

$ (3,179) $ 2,265
 

Net income (loss) per share:
     

Basic net income (loss) per share
 

$ (0.06) $ 0.04
 

Shares used in computing basic net earnings per share
 

54,625
 

54,025
 

Diluted net income (loss) per share
 

$ (0.06) $ 0.04
 

Shares used in computing diluted net earnings per share
 

54,625
 

61,154
 

Cost of revenue, selling and marketing, research and development, and general and administrative expenses
include stock-based compensation charges as follows:

     

Cost of revenue
 

$ 632
 

$ 321
 

Selling and marketing
 

$ 1,045
 

$ 1,107
 

Research and development
 

$ 782
 

$ 675
 

General and administrative
 

$ 2,512
 

$ 2,201
 

 
The accompanying notes are an integral part of these condensed consolidated financial statements.
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Accuray Incorporated
Condensed Consolidated Statements of Cash Flows

(in thousands)
(unaudited)

 
  

Three Months Ended September 30,
 

  
2008

 
2007

 

Cash Flows From Operating Activities
     

Net income (loss)
 

$ (3,179) $ 2,265
 

Adjustments to reconcile net income (loss) to net cash used in operating activities:
     

Depreciation and amortization
 

1,638
 

1,818
 



Stock-based compensation 4,971 4,304
Loss on write-down of inventories

 

1,409
 

229
 

Loss on disposal of property and equipment
 

5
 

3
 

Changes in assets and liabilities:
     

Accounts receivable
 

9,015
 

(5,113)
Inventories

 

(5,332) (2,288)
Prepaid expenses and other current assets

 

(1,043) 1,407
 

Deferred cost of revenue
 

7,138
 

5,607
 

Other assets
 

(29) 126
 

Accounts payable
 

(79) (2,579)
Accrued liabilities

 

2,135
 

(3,081)
Customer advances

 

(5,693) 2,643
 

Deferred revenue
 

(11,477) (16,760)
Net cash used in operating activities

 

(521) (11,419)
Cash Flows From Investing Activities

     

Purchases of property and equipment
 

(1,018) (2,520)
Restricted cash

 

(581) —
 

Purchase of marketable securities
 

(50,165) —
 

Sale and maturity of marketable securities
 

41,500
 

—
 

Net cash used in investing activities
 

(10,264) (2,520)
Cash Flows From Financing Activities

     

Proceeds from issuance of common stock
 

922
 

1,431
 

Stock repurchases
 

—
 

(523)
Income tax benefits from employee stock plans

 

—
 

336
 

Net cash provided by financing activities
 

922
 

1,244
 

Effect of exchange rate changes on cash
 

123
 

(24)
Net decrease in cash and cash equivalents

 

(9,740) (12,719)
Cash and cash equivalents at beginning of period

 

36,936
 

204,830
 

Cash and cash equivalents at end of period
 

$ 27,196
 

$ 192,111
 

 
The accompanying notes are an integral part of these condensed consolidated financial statements.

 
5

Table of Contents
 

Accuray Incorporated
 

Notes to Condensed Consolidated Financial Statements
(unaudited)

 
1. DESCRIPTION OF BUSINESS
 
Organization
 

Accuray Incorporated (the “Company”) was incorporated in California in December 1990 and commenced operations in January 1992. The
Company was reincorporated in Delaware in February 2007 prior to the completion of its initial public offering (“IPO”).  The Company designs, develops and
sells the CyberKnife system, an image-guided robotic radiosurgery system used for the treatment of solid tumors anywhere in the body.

 
The Company has formed eight wholly-owned subsidiaries: Accuray International SARL, located in Geneva, Switzerland, Accuray Europe SARL,

located in Paris, France, Accuray UK Ltd, located in London, United Kingdom, Accuray Asia Limited, located in Hong Kong, SAR, Japan Accuray KK,
located in Tokyo, Japan, Accuray Spain, S.L.U., located in Madrid, Spain, Accuray Medical Equipment (India) Private Ltd., located in New Delhi, India and
Accuray Medical Equipment (SEA) Private Limited, located in Singapore.  The purpose of these subsidiaries is to market the Company’s products in the
various countries in which they are located.

 
In November 2008, the Company formed a wholly-owned subsidiary, Accuray Medical Equipment (Rus) Limited Liability Company (“Accuray

Russia”). The purpose of Accuray Russia is to market the Company’s products in Russia.
 

2. SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES
 
Fiscal Year
 

The Company’s fiscal year ends on the Saturday closest to June 30th, so that in a 52 week period, each fiscal quarter consists of 13 weeks. The
additional week in a 53-week year is added to the fourth quarter, making such quarter consist of 14 weeks. Fiscal years 2009 and 2008 are both comprised of
52 weeks.  For ease of presentation purposes, the condensed financial statements and notes refer to September 30 as the Company’s fiscal quarter end and
June 30 as the Company’s fiscal year end.

 
Basis of Presentation and Principles of Consolidation
 

The consolidated financial statements include the accounts of the Company and its subsidiaries. All significant inter-company transactions and
balances have been eliminated in consolidation. Certain prior period balances have been reclassified to conform to current period presentation.

 
The accompanying condensed consolidated balance sheet as of September 30, 2008 and the condensed consolidated statements of operations, and

cash flows for the three months ended September 30, 2008 and 2007 and other information disclosed in the related notes are unaudited.  The condensed



consolidated balance sheet as of June 30, 2008 was derived from the Company’s audited consolidated financial statements as of that date.  The accompanying
condensed financial statements should be read in conjunction with the audited consolidated financial statements and related notes contained in the Company’s
Annual Report on Form 10-K for the year ended June 30, 2008.

 
The accompanying condensed consolidated financial statements have been prepared in accordance with United States generally accepted accounting

principles, (“US GAAP”), pursuant to the rules and regulations of the Securities and Exchange Commission (“SEC”).  Certain information and note
disclosures have been condensed or omitted pursuant to such rules and regulations.  The unaudited condensed consolidated financial statements have been
prepared on the same basis as the annual financial statements and, in the opinion of management, reflect all adjustments, which include only normal recurring
adjustments, necessary to fairly state the Company’s consolidated financial position as of September 30, 2008 and consolidated results of operations and cash
flows for the three months ended September 30, 2008 and 2007.  The results for the three months ended September 30, 2008 are not necessarily indicative of
the results to be expected for the year ending June 30, 2009 or for any other interim period or for any future year.

 
Use of Estimates
 

The preparation of financial statements in conformity with US GAAP requires management to make estimates and assumptions that affect the
reported amounts of assets and liabilities and disclosure of contingent assets and liabilities at the date of the financial statements. Significant estimates and
assumptions made by the Company relate to stock-based compensation, valuation allowances for deferred tax assets, valuation of excess and obsolete
inventories, impairment of long-lived assets and goodwill, deferred revenue and deferred cost of revenue. Actual results could differ from those estimates.

 
Foreign Currency
 

The Company’s international subsidiaries use their local currencies as their functional currencies. For those subsidiaries, assets and liabilities are
translated at exchange rates in effect at the balance sheet date and income and expense accounts at average

 
6

Table of Contents
 

exchange rates during the year. Resulting translation adjustments are recorded directly to accumulated comprehensive income within the statement of
stockholders’ equity. Foreign currency transaction gains and losses are included as a component of other income (expense).

 
Cash and Cash Equivalents
 

The Company considers all highly liquid investments with original maturities of three months or less to be cash equivalents. Cash equivalents consist
of amounts invested in highly liquid investment accounts and money market accounts and amounted to $20.1 million and $30.7 million at September 30,
2008 and June 30, 2008, respectively. Cash and cash equivalent balances denominated in a foreign currency amounted to $1.9 million and $1.0 million at
September 30, 2008 and June 30, 2008, respectively.

 
Marketable Securities
 

The Company’s marketable securities include fixed-income securities, commercial paper, term notes and marketable debt securities.  All marketable
securities are designated as available-for-sale and are therefore reported at fair value, with unrealized gains and losses recorded in accumulated other
comprehensive income (loss). Realized gains and losses on the sale of marketable securities are recorded in other income (expense). The cost of securities
sold is based on the specific identification method. Marketable securities with original maturities greater than approximately three months and remaining
maturities less than one year are classified as short-term marketable securities. Long-term marketable securities include U.S. corporate debt securities with
maturities beyond one year and auction rate securities for which recent auctions were unsuccessful.  The Company continues to hold these auction rate
securities until a future auction is successful or a buyer is found outside of the auction process, which may occur beyond one year.

 
Fair Value of Financial Instruments
 

The carrying values of the Company’s financial instruments including cash and cash equivalents, restricted cash, short-term marketable securities,
accounts receivable and accounts payable are approximately equal to their respective fair values due to the relatively short-term nature of these instruments.

 
Concentration of Credit Risk and Other Risks and Uncertainties
 

The Company’s cash, cash equivalents and marketable securities are stated at their estimated fair values, based on quoted market prices for the same
or similar instruments. These financial instruments are placed with a number of high-credit quality financial institutions, which limits the credit exposure from
any one financial institution or instrument.

 
Accounts receivable are not collateralized. The Company performs ongoing credit evaluations of its customers and maintains reserves for potential

credit losses. Accounts receivable are deemed past due in accordance with the contractual terms of the agreement. Accounts are charged against the allowance
for doubtful accounts once collection efforts are unsuccessful. Historically, such losses have been within management’s expectations. The Company’s
allowance for doubtful accounts was approximately $27,000 at both September 30, 2008 and June 30, 2008.  There were no customers that represented more
than 10% of revenue for the three months ended September 30, 2008. For the three months ended September 30, 2007, the Company had one customer that
represented approximately 17% of revenue.  At both September 30, 2008 and June 30, 2008, the Company had three customers that represented
approximately 60% and 44% of accounts receivable, respectively.

 
The Company is subject to risks common to companies in the medical device industry including, but not limited to: new technological innovations,

dependence on key personnel, dependence on key suppliers, protection of proprietary technology, compliance with government regulations, uncertainty of
widespread market acceptance of products, product liability and the need to obtain additional financing. The Company’s products include components subject
to rapid technological change. Certain components used in manufacturing have relatively few alternative sources of supply, and establishing additional or
replacement suppliers for such components cannot be accomplished quickly. While the Company has ongoing programs to minimize the adverse effect of
such uncertainty and considers technological change in estimating its allowances, uncertainty continues to exist.

 



The products currently under development by the Company may require clearance by the U.S. Food and Drug Administration (“FDA”) or other
international regulatory agencies prior to commercial sales. There can be no assurance that the Company’s products will receive the necessary clearance. If
the Company is denied such clearance or such clearance is delayed, such delays or denials could have a material adverse impact on the Company.

 
Revenue Recognition
 

The Company earns revenue from the sale of products, the operation of its shared ownership program, and the provision of related services, which
include installation services, post-contract customer support (“PCS”), training and consulting. The Company’s products and upgrades to those products
include software that is essential to the functionality of the products and accordingly, the Company accounts for the sale of its products pursuant to Statement
of Position (“SOP”) No. 97-2, Software Revenue Recognition (“SOP 97-2”), as amended.
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The Company recognizes product revenues for sales of the CyberKnife system, upgrades, components and replacement parts and accessories when
there is persuasive evidence of an arrangement, the fee is fixed or determinable, collection of the fee is probable and delivery has occurred as prescribed by
SOP 97-2. Payments received in advance of product shipment are recorded as customer advances and are recognized as revenue or deferred revenue upon
product shipment or installation.

 
For arrangements with multiple elements, the Company allocates arrangement consideration to each element based upon vendor specific objective

evidence (“VSOE”) of fair value of the respective elements. VSOE of fair value for each element is based upon the Company’s standard rates charged for the
product or service when such product or service is sold separately or based upon the price established by management having the relevant authority when that
product or service is not yet being sold separately. When contracts contain multiple elements, and VSOE of fair value exists for all undelivered elements, the
Company accounts for the delivered elements, principally the CyberKnife system, based upon the “residual method” as prescribed by SOP No. 98-9,
Modification of SOP No. 97-2 with Respect to Certain Transactions (“SOP 98-9”). If VSOE of fair value does not exist for all the undelivered elements, all
revenue is deferred until the earlier of: (1) delivery of all elements, or (2) establishment of VSOE of fair value for all remaining undelivered elements.

 
CyberKnife sales with legacy service plans
 

For sales of CyberKnife systems with PCS arrangements that include specified or committed upgrades for which the Company has not established
VSOE of fair value, all revenue is deferred and accounted for as described above. Once all such upgrade obligations have been delivered, all accumulated
deferred revenue is recognized ratably over the remaining life of the PCS arrangement.

 
Sales of additional upgrades as optional extras prior to the delivery of all specified upgrade obligations are considered additional elements of the

original arrangement and associated revenues are deferred and accounted for as described above.  Sales of additional upgrades after delivery of all specified
upgrade obligations, as stated in the original contract, are recognized once all revenue recognition criteria applicable to those arrangements are met.

 
CyberKnife sales with nonlegacy service plans
 

In fiscal year 2006, the Company began selling CyberKnife systems with PCS contracts that only provide for upgrades when and if they become
available. The Company has established VSOE of the fair value of PCS in these circumstances.  For arrangements with multiple elements that include the
CyberKnife system, installation services, training services and a PCS service agreement, the Company recognizes the CyberKnife system and installation
services revenue following installation and acceptance of the system by application of the residual method as prescribed in SOP 98-9 when VSOE of fair
value exists for all undelivered elements in the arrangement, including PCS.

 
Other revenue – Japan upgrade services
 

Other revenue primarily consists of upgrade services revenues related to the sale of specialized services specifically contracted to provide current
technology capabilities for units previously sold through a distributor into the Japan market. Some upgrade sales include elements where VSOE of fair value
has not been established for the PCS. As a result, for these sales, associated revenues are deferred and recognized ratably over the term of the PCS
arrangement, generally four years.

 
PCS and maintenance services
 

Service revenue for providing PCS, which includes warranty services, extended warranty services, unspecified when and if available product updates
and technical support is deferred and recognized ratably over the service period, generally one year, until no further obligation exists. At the time of sale, the
Company provides for the estimated incremental costs of meeting product warranty if the incremental warranty costs are expected to exceed the related
service revenues. Training and consulting service revenues that are not deemed essential to the functionality of the CyberKnife system are recognized as such
services are performed.

 
Costs associated with providing PCS and maintenance services are expensed when incurred, except when those costs are related to units where

revenue recognition has been deferred. In those cases, the costs are deferred until the recognition of the related revenue and are recognized over the period of
revenue recognition.

 
Distributor sales
 

Sales to third party distributors are evidenced by distribution agreements governing the relationship together with binding purchase orders on a
transaction-by-transaction basis. The Company records revenues from sales of CyberKnife systems to distributors based on a sell-through method where
revenue is only recognized upon shipment of the product to the end user customer
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and once all other revenue recognition criteria are met including completion of all obligations under the terms of the purchase order. For sales of upgrades and
accessories to distributors, revenue is recognized on either a sell-through or sell-in basis, depending upon the terms of the purchase order and once all revenue
recognition criteria are met. These criteria require that persuasive evidence of an arrangement exist, the fees are fixed or determinable, collection of the
resulting receivable is probable and there is no right of return.

 
The Company’s agreements with customers and distributors generally do not contain product return rights.
 
The Company assesses the probability of collection based on a number of factors, including past transaction history with the customer and the credit-

worthiness of the customer. The Company generally does not request collateral from its customers. If the Company determines that collection of a fee is not
probable, the Company will defer the fee and recognize revenue upon receipt of cash.

 
Shared ownership program
 

The Company also enters into arrangements under its shared ownership program with certain customers. Agreements under the shared ownership
program typically have a term of five years, during which the customer has the option to purchase the system, either at the end of the contractual period or in
advance, at the customer’s request, at pre-determined prices. Under the terms of such program, the Company retains title to its CyberKnife system, while the
customer has use of the product. The Company generally receives a minimum monthly payment and earns additional revenues from the customer based upon
its use of the product. The Company may provide unspecified upgrades to the product during the term of each program when and if available. Upfront non-
refundable payments from the customer are deferred and recognized as revenue over the contractual period. Revenues from the shared ownership program are
recorded as they become earned and receivable and are included within shared ownership program revenues in the condensed consolidated statements of
operations. The Company recognized $1.0 million and $2.3 million for the three months ended September 30, 2008 and 2007, respectively, of revenue from
the shared ownership program.

 
Future minimum revenues under shared ownership arrangements as of September 30, 2008 are as follows (in thousands):
 
Years ending June 30,

   

2009 (remaining nine months)
 

$ 360
 

2010
 

480
 

2011
 

480
 

2012
 

480
 

2013 and thereafter
 

240
 

Total
 

$ 2,040
 

 
Total usage-based fee revenues, which are included in shared ownership program revenue, earned from the CyberKnife systems under the shared

ownership program amounted to $912,000 and $1.7 million for the three months ended September 30, 2008 and 2007, respectively.
 
Under the terms of the shared ownership program, the customer has the option to purchase the CyberKnife system at pre-determined prices based on

the period the system has been in use and considering the lease payments already received. Revenue from such sales is recorded in accordance with the
Company’s revenue recognition policy, taking into account the PCS and any other elements that might be sold as part of the arrangement. During the three
months ended September 30, 2008 and 2007, $0 and $3.2 million of revenue, respectively, was recognized in the condensed consolidated statement of
operations from a former shared ownership program customer that had purchased the shared ownership CyberKnife system.

 
The CyberKnife systems associated with the Company’s shared ownership program are recorded within property and equipment and are depreciated

over their estimated useful life of ten years. Depreciation and warranty expense attributable to the CyberKnife shared ownership systems are recorded within
cost of shared ownership program.

 
Long-term manufacturing contracts
 

The Company recognizes revenue and cost of revenue related to long-term manufacturing contracts using contract accounting on the percentage-of-
completion method in accordance with SOP No. 81-1, Accounting for Performance of Construction-Type and Certain Production-Type Contracts. The
Company recognizes any loss provisions from the total contract in the period such loss is identified. No contract revenue, related costs, or loss provisions
were recorded for the three months ended September 30, 2008 and 2007. As of September 30, 2008 and June 30, 2008, costs of $1.5 million and $1.0 million,
respectively, were recorded in deferred cost of revenue related to manufacturing non-medical linacs.
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Deferred Revenue and Deferred Cost of Revenue
 

Deferred revenue consists of deferred product revenue, deferred shared ownership program revenue, deferred service revenue and deferred other
revenue. Deferred product revenue arises from timing differences between the shipment of product and the satisfaction of all revenue recognition criteria
consistent with the Company’s revenue recognition policy. Deferred shared ownership program revenue results from the receipt of advance monthly
minimum lease payments, which will be recognized ratably over the term of the shared ownership program. Deferred service revenue results from the
advance payment for services to be delivered over a period of time, usually one year. Deferred other revenue results primarily from the Japan upgrade
services programs and is due to timing differences between the receipt of cash payments for those upgrades and final delivery to the end user customer.
Deferred cost of revenue consists of the direct costs associated with the manufacture of units, direct service costs and deferred costs associated with the Japan
upgrade services programs for which the revenue has been deferred in accordance with the Company’s revenue recognition policies. Deferred revenue, and
associated deferred cost of revenue, expected to be realized within one year are classified as current liabilities and current assets, respectively.

 
Customer Advances
 

Customer advances represent payments made by customers in advance of product shipment.
 



Research and Development Costs
 

Costs related to research, design and development of products are charged to research and development expense as incurred. These costs include direct
salary costs for research and development personnel, costs for materials used in research and development activities, costs for outside services and allocated
portions of facilities and other corporate costs.  The Company has entered into research and clinical study arrangements with selected hospitals, cancer
treatment centers, academic institutions and research institutions worldwide.  These agreements support the Company’s internal research and development
capabilities.

 
Stock-Based Compensation
 

Effective July 1, 2006, the Company adopted SFAS No. 123(R), Share-Based Payment, an amendment of FASB Statements Nos. 123 and 95 (“SFAS
123R”) using the modified prospective method under which compensation cost is recognized beginning with the effective date (a) based on the requirements
of SFAS 123R for all share-based payments granted or modified after the effective date and (b) based on the previous requirements of SFAS No. 123,
Accounting for Stock-Based Compensation (“SFAS 123”) for all awards granted to employees prior to the effective date of SFAS 123R that remained
unvested on the effective date. SFAS 123R also requires the benefits of tax deductions in excess of recognized compensation cost be reported as a financing
cash flow, rather than as an operating cash flow as required under previous guidance.

 
SFAS 123R requires forfeitures to be estimated at the time of grant and revised, if necessary in subsequent periods if actual forfeitures differ from

initial estimates. Stock-based compensation expense is recorded net of estimated forfeitures such that expense is recorded only for those stock-based awards
that are expected to vest.

 
Under SFAS 123R, the Company estimated the fair value of each option award on the date of grant using the Black-Scholes option-pricing model

using the assumptions noted in the table below. Expected volatility was based on the historical volatility of a peer group of publicly traded companies. The
expected term of options was based upon the vesting term (for example, 25% on the first anniversary of the vesting start date and 36 equal monthly
installments thereafter) and on its partial life history. The risk-free rate for the expected term of the option is based on the U.S. Treasury Constant Maturity
rate.

 
The estimated fair value of the stock options granted was calculated at each date of grant using the Black-Scholes option pricing model, using fair

values of common stock between $6.75 and $8.99 per share during the three months ended September 30, 2008, and between $12.80 and $22.86 per share
during the three months ended September 30, 2007.  The fair value of the Company’s common stock is determined by its closing market price as published by
the Nasdaq Global Market. During the three months ended September 30, 2008 and 2007, the Company recognized $3.6 million and $3.2 million,
respectively, of stock-based compensation expense for stock options granted to employees.  The following weighted-average assumptions were used to value
options granted during the three months ended September 30, 2008 and 2007, respectively:

 
  

Three Months Ended September 30,
 

  
2008

 
2007

 

Risk-free interest rate
 

3.24% 4.44%
Dividend yield

 

—
 

—
 

Expected life
 

6.25
 

6.25
 

Expected volatility
 

62.6% 60.6%
 

During the three months ended September 30, 2008, the Company recognized $854,000 of stock-based compensation expense related to accelerated
vesting of stock options and RSU’s in conjunction with non-recurring employee separation costs.
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In January 2007, in connection with the Company’s IPO, the Board of Directors approved the 2007 Incentive Award Plan (“2007 Plan”) and 2007
Employee Stock Purchase Plan (“ESPP”). The ESPP is deemed compensatory and compensation costs are accounted for under SFAS 123R.

 
Under the ESPP, qualified employees are entitled to purchase common stock at 85% of the fair market value on specified dates.  The estimated fair

value of ESPP shares are calculated at the date of grant using the Black-Scholes option pricing model, using the fair value of common stock determined by
the Company’s closing market price on the date of grant, as published by the Nasdaq Global Market.  Expected volatility is based on the historical volatility
of a peer group of publicly traded companies. The expected term is based upon the offering period of the ESPP.  The risk-free rate for the expected term of the
ESPP option is based on the U.S. Treasury Constant Maturity rate. For the three months ended September 30, 2008 and 2007, the Company recognized
$268,000 and $255,000, respectively, of compensation expense related to its ESPP.  No ESPP shares were valued during the three months ended
September 30, 2008 and 2007.

 
In connection with the 2007 Plan, the Company issued restricted stock units (“RSU’s”) and recognized $1.1 million and $817,000 of stock-based

compensation expense, net of estimated forfeitures, for RSU’s granted during the three months ended September 30, 2008 and 2007, respectively.
 
Tax benefits from tax deductions for exercised options and disqualifying dispositions in excess of the deferred tax asset attributable to stock

compensation costs for such options are credited to additional paid-in capital. Realized excess tax benefits for the three months ended September 30, 2008 and
2007 were $0 and $336,000, respectively.  During the current quarter, the Company did not recognize any benefit from stock options.

 
At September 30, 2008 and June 30, 2008, capitalized stock-based compensation costs of $492,000 and $489,000, respectively, were included as

components of inventory and deferred cost of revenue.
 

Net Income (Loss) Per Common Share
 

Basic net income (loss) per share is computed by dividing net income (loss) by the weighted-average number of common shares outstanding during
the period. Diluted net income (loss) per share is computed by dividing net income (loss) by the weighted-average number of dilutive common shares
outstanding during the period. Dilutive shares outstanding are calculated by adding to the weighted shares outstanding any common stock equivalents from
outstanding stock options, restricted stock units and warrants based on the treasury stock method. In periods when net income is reported, the calculation of



diluted net income per share typically results in lower earnings per share than is calculated using the basic method. In periods when a net loss is reported,
potential shares from stock options, restricted stock units and warrants are not included in the calculation because they would have an anti-dilutive effect,
meaning the loss per share would be reduced. Therefore, in periods when a loss is reported, the calculation of basic and diluted net loss per share results in the
same value.

 
For the three months ended September 30, 2008 and 2007, the basic net income (loss) per share was based on weighted-average shares of 54,625,282

and 54,024,502, respectively.  For the three months ended September 30, 2008 and 2007, the diluted net income (loss) per share was based on weighted-
average shares of 54,625,282 and 61,153,801, respectively.  The number of anti-dilutive shares excluded from the calculation of diluted income (loss) per
share was as follows:
 

  
Three Months Ended September 30,

 

  
2008

 
2007

 

Options to purchase common stock
 

9,125,175
 

523,828
 

Restricted stock units
 

668,477
 

658,376
 

 

 

9,793,652
 

1,182,204
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The following table sets forth the basic and diluted per share computations:
 

  
Three Months Ended September 30,

 

  
2008

 
2007

 

Numerator:
     

Net income (loss) (in thousands)
 

$ (3,179) $ 2,265
 

Denominator:
     

Basic weighted-average shares outstanding
 

54,625,282
 

54,024,502
 

Stock options and restricted stock units
 

—
 

7,129,299
 

Diluted weighted-average shares of common stock outstanding
 

54,625,282
 

61,153,801
 

Basic net income (loss) per share:
 

$ (0.06) $ 0.04
 

Diluted net income (loss) per share:
 

$ (0.06) $ 0.04
 

 
Income Taxes
 

The Company is required to estimate its income taxes in each of the tax jurisdictions in which it operates prior to the completion and filing of tax
returns for such periods.  This process involves estimating actual current tax expense together with assessing temporary differences in the treatment of items
for tax purposes versus financial accounting purposes that may create net deferred tax assets and liabilities.  The Company accounts for income taxes under
the asset and liability method, which requires, among other things, that deferred income taxes be provided for temporary differences between the tax bases of
the Company’s assets and liabilities and their financial statement reported amounts. In addition, deferred tax assets are recorded for the future benefit of
utilizing net operating losses, research and development credit carry forwards and temporary differences.

 
The Company records a valuation allowance to reduce its deferred tax assets to the amount the Company believes is more likely than not to be

realized.  Because of the uncertainty of the realization of the deferred tax assets, the Company has recorded a full valuation allowance against its domestic and
foreign net deferred tax assets.

 
In June 2006, the Financial Accounting Standards Board (“FASB”) issued FASB Interpretation No. 48, Accounting for Uncertainty in Income Taxes

(“FIN 48”).  FIN 48 clarifies the accounting for uncertainty in income taxes recognized in an enterprise’s financial statement with SFAS No. 109, Accounting
for Income Taxes (“SFAS 109”), and prescribes a recognition threshold and measurement attribute for the financial statement recognition and measurement of
a tax position taken or expected to be taken in a tax return.  The Company adopted the provisions of FIN 48 effective July 1, 2007.

 
As a result of the implementation of FIN 48, the Company recognized a tax reserve for uncertain tax positions of $252,000, which was accounted for

as a reduction to the July 1, 2007 balance of retained earnings.  Furthermore, the Company had $1.4 million of unrecognized tax benefits as of June 30, 2008,
all of which would affect its income tax expense if recognized.  The unrecognized tax benefits mainly relate to federal and state net operating losses and
research tax credits.  In the three months ended September 30, 2008, none of the related benefits have been realized.  The Company files income tax returns in
the U.S. federal jurisdiction, and various states and foreign jurisdictions.  Due to attributes being carried forward, the statute of limitations remains open for
the U.S. federal jurisdiction and domestic states for tax years from 1999 forward. The statute of limitations in France remains open from 2005 and Hong
Kong remains open from 2002. The Company’s subsidiary, Accuray Europe SARL, is currently under French tax audit for the tax years 2005 to 2007. The
Company does not expect the audit to result in any material findings or adjustments.

 
In accordance with FIN 48, the Company classifies interest and penalties as a component of tax expense.  Such interest and penalties were

immaterial as of September 30, 2008.
 
The Company adopted the provisions of Emerging Issues Task Force (“EITF”) Issue No. 06-03, How Taxes Collected from Customers and Remitted

to Government Authorities Should Be Presented in the Income Statement (That Is, Gross versus Net Presentation) (“EITF 06-03”), effective January 1, 2007.
EITF 06-03 allows companies to choose either the gross basis or net basis of income statement presentation for taxes collected from customers and remitted
to governmental authorities and requires companies to disclose such policy. The Company applies the net basis presentation for taxes collected from
customers and remitted to government authorities.

 
Segment Information
 

The Company has determined that it operates in only one segment in accordance with SFAS No. 131, Disclosures about Segments of an Enterprise
and Related Information (“SFAS 131”) as it only reports profit and loss information on an aggregate basis to its chief operating decision maker. The
Company’s long-lived assets maintained outside the United States are not material.
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Revenue by geographic region is based on the shipping addresses of the Company’s customers. The following summarizes revenue by geographic
region (in thousands):

 
  

Three Months Ended September 30,
 

  
2008

 
2007

 

United States (including Puerto Rico)
 

$ 42,251
 

$ 29,768
 

Europe
 

1,674
 

1,249
 

Asia (excluding Japan)
 

6,093
 

11,553
 

Japan
 

5,839
 

6,076
 

Total
 

$ 55,857
 

$ 48,646
 

 
Recent Accounting Pronouncements
 

In October 2008, the FASB issued FASB Staff Position (“FSP”) No. FAS 157-3, Determining the Fair Value of a Financial Asset When the Market
for That Asset Is Not Active (“FSP FAS 157-3”).  FSP FAS 157-3 provides examples to illustrate key considerations in determining the fair value of a
financial asset when the market for that financial asset is not active.  FSP FAS 157-3 was effective upon issuance and did not have a material impact on the
Company’s consolidated financial statements.

 
In April 2008, the FASB issued FSP FAS 142-3, Determination of the Useful Life of Intangible Assets, which amends the factors that should be

considered in developing renewal or extension assumptions used to determine the useful life of intangible assets under SFAS No. 142, Goodwill and Other
Intangible Assets (“SFAS 142”). The intent of this FSP is to improve the consistency between the useful life of a recognized intangible asset under SFAS 142
and the period of the expected cash flows used to measure the fair value of the asset under SFAS No. 141 (revised 2007), Business Combinations
(“SFAS 141R”), and other U.S. generally accepted accounting principles. FSP FAS 142-3 is effective for financial statements issued for fiscal years and
interim periods beginning after December 15, 2008. The Company has not yet determined the impact this standard will have on its consolidated financial
statements.

 
In March 2008, the FASB issued SFAS No. 161, Disclosures about Derivative Instruments and Hedging Activities - an amendment of FASB

Statement No. 133 (“SFAS 161”). SFAS 161 requires enhanced disclosures regarding derivatives and hedging activities, including: (a) the manner in which an
entity uses derivative instruments; (b) the manner in which derivative instruments and related hedged items are accounted for under SFAS No. 133,
Accounting for Derivative Instruments and Hedging Activities; and (c) the effect of derivative instruments and related hedged items on an entity’s financial
position, financial performance, and cash flows. SFAS 161 is effective for financial statements issued for fiscal years and interim periods beginning after
November 15, 2008. The Company has not yet determined the impact this standard will have on its consolidated financial statements.

 
In December 2007, the FASB issued SFAS No. 160, Noncontrolling Interests in Consolidated Financial Statements - An Amendment of ARB No. 51

(“SFAS 160”). SFAS 160 amends Accounting Research Bulletin No. 51, Consolidated Financial Statements (“ARB 51”), to establish accounting and
reporting standards for the noncontrolling interest in a subsidiary and for the deconsolidation of a subsidiary. This statement also amends certain of ARB 51’s
consolidation procedures for consistency with the requirements of SFAS 141R. In addition, SFAS 160 also includes expanded disclosure requirements
regarding the interests of the parent and its noncontrolling interest. The provisions of SFAS 160 are effective for fiscal years beginning after December 15,
2008. Earlier adoption is prohibited. The Company has not yet determined the impact this standard will have on its consolidated financial statements.

 
3. FINANCIAL INSTRUMENTS
 

The Company adopted SFAS No. 157, Fair Value Measurements (“SFAS 157”), subject to the deferral provisions of FSP FAS 157-2, Effective Date
of FASB Statement No. 157, on July 1, 2008. This standard defines fair value, establishes a framework for measuring fair value and expands disclosure
requirements about fair value measurements. SFAS 157 defines fair value as the price that would be received to sell an asset or paid to transfer a liability (an
exit price) in the principal or most advantageous market for the asset or liability in an orderly transaction between market participants on the measurement
date. The fair value hierarchy prescribed by SFAS 157 contains three levels as follows:

 
Level 1 – Unadjusted quoted prices that are available in active markets for the identical assets or liabilities at the measurement date.
 
Level 2 – Other observable inputs available at the measurement date, other than quoted prices included in Level 1, either directly or indirectly,

including:
 
·                  Quoted prices for similar assets or liabilities in active markets;
·                  Quoted prices for identical or similar assets in non-active markets;
·                  Inputs other than quoted prices that are observable for the asset or liability; and
·                  Inputs that are derived principally from or corroborated by other observable market data.
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Level 3 – Unobservable inputs that cannot be corroborated by observable market data and reflect the use of significant management judgment.  These
values are generally determined using pricing models for which the assumptions utilize management’s estimates of market participant assumptions.

 
Assets and Liabilities that are Measured at Fair Value on a Recurring Basis
 

The fair value hierarchy requires the use of observable market data when available.  In instances in which the inputs used to measure fair value fall
into different levels of the fair value hierarchy, the fair value measurement has been determined based on the lowest level input that is significant to the fair
value measurement in its entirety. The Company’s assessment of the significance of a particular item to the fair value measurement in its entirety requires



judgment, including the consideration of inputs specific to the asset or liability. The following table sets forth by level within the fair value hierarchy the
Company’s financial assets that were accounted for at fair value on a recurring basis at September 30, 2008, according to the valuation techniques the
Company used to determine their fair values.

 
    

Fair Value Measurements 
 

  
Fair Value at

 
Using Inputs Considered as

 

  
September 30, 2008

 
Level 1

 
Level 2

 
Level 3

 

  
(in thousands)

 

Money market funds
 

$ 19,160
 

$ 19,160
 

$ —
 

$ —
 

Corporate notes
 

17,824
 

—
 

17,824
 

—
 

Commercial paper
 

39,777
 

—
 

39,777
 

—
 

U.S. government and governmental agency
obligations

 

51,447
 

—
 

51,447
 

—
 

Auction-rate securities
 

20,411
 

—
 

—
 

20,411
 

Total
 

$ 148,619
 

$ 19,160
 

$ 109,048
 

$ 20,411
 

 
The table below presents a reconciliation of all assets and liabilities measured at fair value on a recurring basis using significant unobservable inputs

(Level 3) for the three months ended September 30, 2008. The Company classifies financial instruments in Level 3 of the fair value hierarchy when there is
reliance on at least one significant unobservable input to the valuation model. In addition to these unobservable inputs, the valuation models for Level 3
financial instruments typically also rely on a number of inputs that are readily observable either directly or indirectly. Thus, the gains and losses presented
below include changes in the fair value related to both observable and unobservable inputs. There were no realized and other-than-temporary unrealized gains
or losses recorded in the Company’s condensed consolidated statements of operations due to changes in fair value for Level 3 assets and liabilities for the
three months ended September 30, 2008.

 

  

Fair Value Measurements Using Significant
Unobservable Inputs (Level 3)

 

  
(in thousands)

 

Balance at June 30, 2008
 

$ 21,509
 

Total net gains or losses (realized and unrealized)
   

Included in net income (loss)
 

—
 

Included in other comprehensive income (loss)
 

(1,098)
Purchases, issuances and settlements, net

 

—
 

Transfers in and/or out of Level 3
 

—
 

Balance at September 30, 2008
 

$ 20,411
 

 
The following methods and assumptions were used to estimate the fair value of each class of financial instrument:

 
Money market funds. Money market funds are classified as cash and cash equivalents on the Company’s condensed consolidated balance sheet.
 
Corporate notes. Corporate notes are floating-rate obligations that are payable on demand. These are classified as available-for-sale within short-

term marketable securities on the Company’s condensed consolidated balance sheet. The market approach was used to value the Company’s variable-rate
demand notes. The Company classified these securities as Level 2 instruments due to either its usage of observable market prices in less active markets or,
when observable market prices were not available, its use of non-binding market prices that are corroborated by observable market data or quoted market
prices for similar instruments.

 
Commercial paper. Commercial paper is an unsecured, short-term debt instrument issued by corporations and financial institutions that generally

mature within 270 days. Of the $39.8 million held in commercial paper, $10.0 million is classified as cash
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and cash equivalents and $29.8 million is classified as short-term marketable securities on the Company’s condensed consolidated balance sheet. The portion
in cash and cash equivalents represents highly liquid debt instruments with insignificant interest rate risk and original maturities of ninety days or less. The
market approach was used to value the Company’s commercial paper. The Company classified these securities as Level 2 instruments due to either its usage
of observable market prices in less active markets or, when observable market prices were not available, its use of non-binding market prices that are
corroborated by observable market data or quoted market prices for similar instruments.

 
U.S. government and governmental agency obligations.  U.S. government and governmental agency obligations are issued by state and local

governments and other governmental entities such as authorities or special districts. These are classified as short-term marketable securities on the Company’s
condensed consolidated balance sheet. The market approach was used to value the Company’s U.S. government and governmental agency obligations. The
Company classified these securities as Level 2 instruments due to either its usage of observable market prices in less active markets or, when observable
market prices were not available, its use of non-binding market prices that are corroborated by observable market data or quoted market prices for similar
instruments.

 
Auction-rate securities. The Company has included the fair value of its auction-rate securities, classified as non-current assets on its condensed

consolidated balance sheet, in the Level 3 category, as there are significant unobservable inputs to its cash-flow-based valuation model. The Company’s
auction-rate securities consist of student loans that are substantially backed by the federal government. Beginning in February 2008, many of the Company’s
auction-rate securities became illiquid as their scheduled auctions failed to settle. An auction failure occurs when the parties wishing to sell securities cannot.
As a result, the affected securities begin to pay interest under their default interest rate features. The Company will not have access to these funds unless
(a) future auctions are successful, (b) the securities are called by the issuer, (c) the securities are sold in a secondary market, or (d) the underlying notes
mature. Currently no secondary market is active.

 
4. BALANCE SHEET COMPONENTS
 
Accounts receivable, net



 
Accounts receivable, net consists of the following (in thousands):
 

  
September 30, 2008

 
June 30, 2008

 

Accounts receivable
 

$ 24,691
 

$ 33,264
 

Unbilled fees and services
 

305
 

681
 

 

 

24,996
 

33,945
 

Less: Allowance for doubtful accounts
 

(27) (27)
Accounts receivable, net

 

$ 24,969
 

$ 33,918
 

 
Inventories
 

Inventories are stated at the lower of cost (first-in, first-out) or market, and consist of the following (in thousands):
 

  
September 30, 2008

 
June 30, 2008

 

Raw materials
 

$ 8,721
 

$ 8,495
 

Work-in-process
 

7,427
 

4,594
 

Finished goods
 

10,462
 

9,958
 

Total inventories
 

$ 26,610
 

$ 23,047
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Property and Equipment, net
 

Property and equipment, net consists of the following (in thousands):
 

  
September 30, 2008

 
June 30, 2008

 

Furniture and fixtures
 

$ 3,426
 

$ 3,379
 

Computer and office equipment
 

7,120
 

6,912
 

Leasehold improvements
 

7,614
 

7,579
 

Machinery and equipment
 

13,209
 

12,287
 

CyberKnife shared ownership systems
 

3,970
 

3,951
 

 

 

35,339
 

34,108
 

Less: Accumulated depreciation and amortization
 

(18,493) (16,968)
Property and equipment, net

 

$ 16,846
 

$ 17,140
 

 
Depreciation and amortization expense related to property and equipment for the three months ended September 30, 2008 and 2007 was $1.6 million

and $1.7 million, respectively. Accumulated depreciation related to the CyberKnife systems attributable to the shared ownership program at September 30,
2008 and June 30, 2008 was $1.7 million and $1.6 million, respectively.

 
5. INVESTMENT IN MORPHORMICS, INC.
 

On July 29, 2008, the Company and Morphormics, Inc. (“Morphormics”) entered into a Stock Purchase Agreement pursuant to which the Company
agreed to purchase 120,000 shares of Morphormics Series C Preferred Stock at $12.50 per share, for a total purchase price of $1.5 million. In exchange,
Morphormics granted the Company a non-exclusive worldwide license to integrate several of its software products into the Company’s treatment planning
software. The equity investment afforded the Company a voting interest of approximately 18% in Morphormics. The Company is required to consolidate
Morphormics in its financial results under generally accepted accounting principles. The impact of this consolidation did not have a material impact on the
Company’s results of operations, financial condition or cash flows.
 
6. GOODWILL AND OTHER PURCHASED INTANGIBLES
 

In accordance with SFAS No. 142, Goodwill and Other Intangible Assets (“SFAS 142”), goodwill and other intangible assets with indefinite lives are
not amortized. Intangible assets with determinable useful lives are amortized on a straight line basis over their useful lives. SFAS 142 requires that the Company
perform an annual test for impairment of intangible assets with indefinite lives, and interim tests if indications of potential impairment exist. The Company
performed the annual test for impairment in December 2007 concluding that there was no impairment of goodwill.

 
The amortization expense relating to intangible assets for both the three months ended September 30, 2008 and 2007 was approximately $65,000.

The following represents the gross carrying amounts and accumulated amortization of amortized intangible assets at September 30, 2008 and June 30, 2008
(in thousands):

 
  

September 30, 2008
 

June 30, 2008
 

Complete technology
 

$ 1,740
 

$ 1,740
 

Customer contract / relationship
 

70
 

70
 

 

 

1,810
 

1,810
 

Less: Accumulated amortization
 

(949) (884)
Intangible assets, net

 

$ 861
 

$ 926
 

 
The following table represents the estimated useful life of the intangible assets subject to amortization:
 

  
Years

 

Amortized intangible assets:
   

Complete technology
 

7.0
 

Customer contract / relationship
 

7.0
 



 
The estimated future amortization expense of purchased intangible assets as of September 30, 2008, is as follows (in thousands):
 

Years ending June 30,
   

2009 (remaining nine months)
 

194
 

2010
 

258
 

2011
 

258
 

2012
 

151
 

Total
 

$ 861
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7. COMMITMENTS AND CONTINGENCIES
 
Royalty Agreements
 

In July 1997, the Company entered into a license and royalty agreement with Stanford University (“Stanford”) under which the Company has a non-
exclusive license to use certain technology. Under this agreement, the Company is obligated to pay Stanford up to $10,000 for each CyberKnife system sold
that includes the licensed technology, with the stipulation that the Company must make minimum annual payments of $25,000. Royalty expense recorded in
cost of revenue or deferred cost of revenue was $45,000 and $30,000 for the three months ended September 30, 2008 and 2007, respectively. At
September 30, 2008 and June 30, 2008, the Company had accrued amounts of approximately $20,000 and $40,000, respectively, included in other accrued
liabilities in the condensed consolidated balance sheets relating to this license and royalty agreement.

 
In January 1999, the Company entered into a license and royalty agreement with Professor Dr. Achim Schweikard (“Schweikard”) of the University

of Munich. Under this agreement, the Company has a non-exclusive license to use certain technology. The Company is obligated to pay Schweikard up to
$5,000 for each CyberKnife system sold that includes the licensed technology, with the stipulation that the Company must make minimum annual payments
of $5,000. Royalty expense under this agreement recorded in cost of revenue or deferred cost of revenue was $45,000 and $30,000 for the three months ended
September 30, 2008 and 2007, respectively. At September 30, 2008 and June 30, 2008, the Company had accrued amounts of approximately $45,000 and
$40,000, respectively, included in other accrued liabilities in the condensed consolidated balance sheets relating to this license and royalty agreement.

 
In March 2007, the Company entered into a license and royalty agreement with Deutsches Krebsforschungszentrum (“DKFZ”), a German cancer

research center. Under this agreement, the Company has a non-exclusive license to use certain technology. The Company is obligated to pay DKFZ $12,500
for each CyberKnife system sold that includes the licensed technology, with the stipulation that the Company must make minimum annual payments of
$50,000. Royalty expense under this agreement recorded in cost of revenue or deferred cost of revenue was $75,000 and $0 for the three months ended
September 30, 2008 and 2007, respectively. At September 30, 2008 and June 30, 2008, the Company had accrued amounts of approximately $113,000 and
$38,000, respectively, included in other accrued liabilities in the condensed consolidated balance sheets relating to this license and royalty agreement.

 
Contingencies
 

From time to time, the Company may become involved in litigation relating to claims arising from the ordinary course of business. Management
does not believe the final disposition of these matters will have a material adverse effect on the financial position, results of operations or future cash flows of
the Company.

 
Software License Indemnity
 

Under the terms of the Company’s software license agreements with its customers, the Company agrees that in the event the software sold infringes
upon any patent, copyright, trademark, or any other proprietary right of a third party, it will indemnify its customer licensees, against any loss, expense, or
liability from any damages that may be awarded against its customer. The Company includes this infringement indemnification in all of its software license
agreements and selected managed services arrangements. In the event the customer cannot use the software or service due to infringement and the Company
cannot obtain the right to use, replace or modify the license or service in a commercially feasible manner so that it no longer infringes, then the Company may
terminate the license and provide the customer a refund of the fees paid by the customer for the infringing license or service. The Company has recorded no
liability associated with this indemnification, as it is not aware of any pending or threatened actions that are probable losses.

 
8. STOCK PLANS
 

In August 2007, the Company announced that the Board of Directors had approved a stock repurchase plan that authorized the Company to
repurchase shares of its common stock.  Under the plan, the Company has the ability to acquire up to $25.0 million of common shares in the open market over
a period of one year.  No shares were repurchased during the three months ended September 30, 2008. As of September 30, 2008, the Company has
repurchased 2,140,018 shares of its common stock for $24.0 million.  Such shares were not retired nor returned to the status of authorized, unissued shares. 
Accordingly, such shares remain issued and classified as treasury stock as of September 30, 2008.  The Company accounts for its treasury stock under the par
value method. At September 30, 2008, the aggregate par value of the Company’s treasury stock was immaterial. The stock repurchase plan expired in
August 2008 and was not renewed by the Board of Directors.
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Stock Option Plans
 
In 1993, the Company’s stockholders approved the 1993 Stock Option Plan (the “1993 Plan”). Under the 1993 Plan, the Board of Directors is

authorized to grant options to purchase shares of common stock at fair value, as determined by the Board of Directors, to employees, directors and consultants
for up to 1,744,268 shares.



 
In 1998, the Company’s stockholders approved the 1998 Equity Incentive Plan (the “1998 Plan”). Under the 1998 Plan, the Board of Directors is

authorized to grant options to purchase shares of common stock to employees, directors and consultants for up to 14,100,000 shares.
 
In 2007, the Board of Directors approved the 2007 Incentive Award Plan (the “2007 Plan”). Under the 2007 Plan, the Board of Directors is

authorized to award stock-based grants to employees, directors, and consultants for up to 4,500,000 shares. As of September 30, 2008, the 1993 Plan and the
1998 Plan continued to remain in effect with respect to options previously granted under such plans; however, options can no longer be granted from the 1993
and 1998 Plans.

 
Only employees are eligible to receive incentive stock options; however, since the closing of the Company’s IPO only non-qualified options have

been granted. Non-employees may be granted non-qualified options. The Board of Directors has the authority to set the exercise price of all options granted,
subject to the exercise price of incentive stock options being no less than 100% of the fair value of a share of common stock on the date of grant; and no less
than 85% of the fair value for non-qualified stock options.

 
Generally, the Company’s outstanding options vest at a rate of 25% per year. However, certain options granted to certain employees vest based upon

performance. Continued vesting typically terminates when the employment or consulting relationship ends.
 
The maximum term of the options granted to persons who own at least 10% of the voting power of all outstanding stock on the date of grant is 5

years. The maximum term of all other options is 10 years.
 
The aggregate intrinsic value in the table below represents the total pretax intrinsic value (the difference between the fair value of the Company’s

common stock on September 30, 2008 and 2007 of $8.99 and $17.46, respectively, and the exercise price for stock options) that would have been received by
option holders if all options had been exercised on September 30, 2008 and 2007. The total intrinsic value of options exercised in the three months ended
September 30, 2008 and 2007 was approximately $1.3 million and $9.6 million, respectively. Cash received from option exercises for the three months ended
September 30, 2008 and 2007 was $922,000 and $1.4 million, respectively. Option activity during the three months ended September 30, 2008 was as
follows:

 
      

Weighted
   

      
average

 
Aggregate

 

    
Weighted

 
remaining

 
intrinsic

 

  
Options

 
average

 
contractual

 
value as of

 

  
outstanding

 
exercise price

 
life (years)

 
September 30, 2008

 

Balance at June 30, 2008
 

9,212,831
 

$ 5.70
     

Options granted
 

575,050
 

$ 8.26
     

Options forfeited
 

(406,630) $ 10.87
     

Options exercised
 

(256,076) $ 3.60
     

Balance at September 30, 2008
 

9,125,175
 

$ 5.69
 

5.96
 

$ 40,972,139
 

Vested or Expected to vest at September 30, 2008
 

8,934,058
 

$ 5.58
 

5.90
 

$ 40,864,246
 

Exercisable at September 30, 2008
 

6,812,270
 

$ 3.92
 

5.03
 

$ 39,080,488
 

 
As of September 30, 2008, there was approximately $23.7 million, net of estimated forfeitures, of unrecognized compensation cost related to

unvested stock options which is expected to be recognized over a weighted-average period of 2.3 years. The Company’s current practice is to issue new
shares to satisfy share option exercises. The total fair value of shares vested during the three months ended September 30, 2008 and 2007 was $4.0 million
and $4.8 million, respectively.

 
The weighted average grant date fair values of options granted were $5.03 and $8.90 per share for the three months ended September 30, 2008 and

2007, respectively.
 

Employee Stock Purchase Plan
 

Under the ESPP, the Company is authorized to issue up to 1,000,000 shares of common stock. Qualified employees may purchase shares of common
stock through payroll deductions at a price per share that is 85% of the lesser of the fair market value of the Company’s common stock as of the beginning of
an applicable offering period or the applicable purchase date, with purchases
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generally occurring every six months. Employees’ payroll deductions may not exceed 10% of their salary. Employees may purchase up to 2,500 shares per
period provided that the value of the shares purchased in any calendar year may not exceed $25,000, as calculated pursuant to the purchase plan.

 
The ESPP was initiated in February 2007. As of September 30, 2008, there was approximately $181,000 of unrecognized compensation cost related

to the ESPP, which is expected to be recognized over the next two months. No ESPP shares were valued during the three months ended September 30, 2008
and 2007.

 
Restricted Stock Units
 

Restricted stock units granted generally vest at a rate of 25% per year. However, certain restricted stock units granted to certain employees vest 10%
upon the first anniversary year of the grant date, 20% upon the second anniversary year of the grant date, 30% upon the third anniversary year of the grant
date and 40% upon the fourth anniversary year of the grant date. Continued vesting typically terminates when the employment relationship ends.

 
As of September 30, 2008, there was approximately $15.7 million of unrecognized compensation cost related to restricted stock units, which is

expected to be recognized over a weighted-average period of 2.5 years. Restricted stock unit activity for the three months ended September 30, 2008 was as
follows:

 
  

Number of
 

Weighted Average Grant
 



Shares Date Fair Value
Unvested resticted stock units at June 30, 2008

 

724,034
 

$ 23.43
 

Restricted stock units granted
 

20,300
 

$ 8.20
 

Forfeitures
 

(61,231) $ 22.12
 

Releases
 

(14,626) $ 7.74
 

Unvested resticted stock units at September 30, 2008
 

668,477
 

$ 23.24
 

 
Weighted-average grant date fair values for the three months ended September 30, 2008 and 2007 were $8.20 and $15.73, respectively.

 
9. RELATED PARTY TRANSACTIONS
 

The Company recognized related party revenue of $199,000 and $170,000 during the three months ended September 30, 2008 and 2007, respectively,
relating to products and services provided to Stanford. The Company’s former Chief Executive Officer, Dr. John R. Adler, Jr., is an active member of the
faculty at Stanford. Currently, he is a member of the Board of Directors and he holds the position of Professor of Neurosurgery and Radiation Oncology at
Stanford. At September 30, 2008 and June 30, 2008, amounts of $942,000 and $231,000, respectively, were recorded as deferred revenue and advances
relating to related party payments made by Stanford. At September 30, 2008, $998,000 was due from Stanford. At June 30, 2008, no related party amounts
were due from Stanford. The Company also recorded $28,000 and $0 of expense during the three months ended September 30, 2008 and 2007, respectively,
relating to research grants with Stanford to support customer studies related to the Company’s CyberKnife systems. The Company also has a license
agreement with Stanford as disclosed in Note 7.

 
In April 2007, the Company entered into a new consulting agreement with Dr. Adler, which terminated any prior consulting agreements. Under this 

consulting agreement, Dr. Adler was entitled to receive a maximum compensation of $149,100 per year, payable at the beginning of each quarter beginning
on April 1, 2007.

 
In April 2008, the Company entered into a new consulting agreement with Dr. Adler, which terminated the prior consulting agreements discussed

above. Under the new consulting agreement, Dr. Adler is entitled to receive a maximum compensation of $167,100 per year, payable in quarterly installments
at the beginning of each quarter beginning on April 1, 2008. This agreement has a term of one year and will renew for successive one-year periods, unless
either party provides 30 days’ written notice of termination prior to the expiration of each one-year period. The Company recognized consulting expense for
Dr. Adler in the amounts of $42,000 and $37,000 for the three months ended September 30, 2008 and 2007, respectively, pursuant to these agreements.

 
The Company recognized related party revenue of $0 and $1.2 million during the three months ended September 30, 2008 and 2007, respectively,

relating to products and services provided to Meditec. Meditec’s parent, Marubeni Corporation, was a common stockholder of the Company. Marubeni
Corporation transferred its interest in the Company during September 2007 and is no longer a stockholder of record of the Company as of September 30,
2008. At September 30, 2008 and June 30, 2008, no related party amounts were recorded as deferred revenue or advances relating to related party payments
made by Meditec for products and services. At September 30, 2008 and June 30, 2008, no amounts were due from Meditec.
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Item 2.           MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS
 

The following discussion and analysis of our financial condition as of September 30, 2008 and results of operations for the three months ended
September 30, 2008 and 2007 should be read together with our financial statements and related notes included elsewhere in this report.  This discussion and
analysis contains forward-looking statements that involve risks, uncertainties and assumptions. We urge you not to place undue reliance on these forward-
looking statements, which speak only as of the date of this report.  All forward-looking statements included in this report are based on information available
to us on the date of this report, and we assume no obligation to update any forward-looking statements contained in this report. These forward-looking
statements involve risks and uncertainties, and our actual results, performance, or achievements could differ materially from those expressed or implied by
the forward-looking statements on the basis of several factors, including those that we discuss in Risk Factors, set forth in Part I, Item 1A, of our annual
report on Form 10-K for the fiscal year ended June 30, 2008. We encourage you to read that section carefully.
 
In this report, “Accuray,” the “Company,” “we,” “us,” and “our” refer to Accuray Incorporated.
 
Overview
 

We have developed the first and only commercially available intelligent robotic radiosurgery system, the CyberKnife system, designed to treat solid
tumors anywhere in the body as an alternative to traditional surgery. The CyberKnife system combines continuous image-guidance technology with a
compact linear accelerator that has the ability to move in three dimensions according to the treatment plan. Our image-guidance technology continuously
acquires images to track a tumor’s location and transmits any position corrections to the robotic arm prior to delivery of each dose of radiation. Our compact
linear accelerator, or linac, is a compact radiation treatment device that uses microwaves to accelerate electrons to create high-energy X-ray beams to destroy
the tumor. This combination, which we refer to as intelligent robotics, extends the benefits of radiosurgery to the treatment of tumors anywhere in the body.
The CyberKnife system autonomously tracks, detects and corrects for tumor and patient movement in real-time during the procedure, enabling delivery of
precise, high dose radiation typically with sub-millimeter accuracy. The CyberKnife procedure requires no anesthesia, can be performed on an outpatient
basis and allows for the treatment of patients that otherwise would not have been treated with radiation or who may not have been good candidates for
surgery. In addition, the CyberKnife procedure avoids many of the potential risks and complications that are associated with other treatment options and is
more cost effective than traditional surgery.

 
In July 1999, we obtained 510(k) clearance from the FDA to market the CyberKnife system for the treatment of tumors and certain other conditions

in the head, neck and upper spine. In August 2001, we received FDA clearance for the treatment of tumors anywhere in the body where radiation treatment is
indicated. In September 2002, we received a CE mark for the sale of the CyberKnife system in Europe. We received approval for full-body treatment in Japan
in June 2008; previously our CyberKnife regulatory approvals in Japan were limited to treatment for indications in the head and neck. The CyberKnife system
has also been approved for various indications in Korea, Taiwan, China and other countries. Our customers have reported that over 50,000 patients worldwide
have been treated with the CyberKnife system since its commercial introduction.

 



In the United States, we sell to customers, including hospitals and stand-alone treatment facilities, directly through our sales organization. Outside
the United States, we sell to customers in over 75 countries directly and through distributors. We have sales and service offices in Paris, France, Hong Kong,
China, Tokyo, Japan, Madrid, Spain, New Delhi, India and Singapore. As of September 30, 2008, we had 56 sales personnel in our sales organization.

 
Our CyberKnife systems are either sold to our customers or placed with our customers pursuant to our shared ownership program. As of

September 30, 2008, we had 145 CyberKnife systems installed at customer sites, including 142 sold and three pursuant to our shared ownership program. Of
the 145 systems installed, 95 are in the Americas, 20 are in Japan, 18 are in Asia and 12 are in Europe.

 
Under our shared ownership program, we retain title to the CyberKnife system while the customer has use of the system. Our shared ownership

contracts generally require a minimum monthly payment from the customer, and we may earn additional revenue through the use of the system at the site.
Generally, minimum monthly payments are equivalent to the revenue generated from treating three to four patients per month, and any revenue received from
additional patients is shared between us and the customer. We expect to continue to offer our shared ownership program to new customers and expect the
number of installed units pursuant to revenue from our shared ownership program to increase in future periods, but to decrease as a percentage of total
revenue as we recognize more revenue from CyberKnife systems sold to customers.

 
The shared ownership program typically has a term of five years, during which the customer has the option to purchase the system at pre-determined

prices. At September 30, 2008, we had three systems installed under our shared ownership program. During the three months ended September 30, 2008 and
2007, $0 and $3.2 million, respectively,  of revenue was recognized in our condensed consolidated statement of operations from a former shared ownership
program customer that had purchased the shared ownership CyberKnife system.

 
20

Table of Contents
 

We manufacture and assemble our CyberKnife systems at our manufacturing facility in Sunnyvale, California. We purchase major components, including the
robotic manipulator, the treatment table or robotic couch, the magnetron, which creates the microwaves for use in the linear accelerator, the imaging cameras
and the computers, from outside suppliers, some of which are single source. Our reliance on single source suppliers could harm our ability to meet demand
for our products in a timely and cost effective manner. However, in most cases, if a supplier were unable to deliver these components, we believe that we
would be able to find other sources for these components subject to any regulatory qualifications, if required. We manufacture certain other electronic and
electrical subsystems, including the linear accelerator. We then assemble and integrate these components with our proprietary software and perform testing
prior to shipment to customer sites.

 
We generate revenue by selling the CyberKnife system and by providing ongoing services and upgrades to customers following installation of the

CyberKnife system. The current United States list price for the CyberKnife system ranges from approximately $4.2 million to $5.75 million depending upon
system configuration and options purchased by the customer. We also offer optional hardware and software, technical enhancements and upgrades to the
CyberKnife system, as part of our multiyear service plans. Currently, our most comprehensive service plan is our Diamond Elite multiyear service plan, or
Diamond plan. Under our Diamond plan, customers are eligible to receive up to two upgrades per year, when and if available. Effective July 1, 2008, the
Diamond plan lists for $495,000 per year and provides for annual renewals for five years including the one-year warranty period. The customer may cancel
the service plan at any time. As of September 30, 2008, 113 of our customers had purchased service plans. Prior to introducing our Diamond plan, we offered
legacy service plans, some of which continue to have future upgrade obligations. In these cases, revenue, including Cyberknife product revenue, is recognized
ratably over the remaining life of the contract once all upgrade obligations have been satisfied.

 
The CyberKnife procedure is currently covered and reimbursed by Medicare and other governmental and non-governmental third party payors. Medicare

coverage currently exists in the hospital outpatient setting and in the free-standing clinic setting. For 2007, the Centers for Medicare and Medicaid Services,
or CMS, issued a final rule that resulted in a downward adjustment to the reimbursement rates for treatments using our technology in the hospital outpatient
department. For the calendar year 2008, CMS published increased payment rates as compared to 2007.  The published rates for the calendar year 2008 are
$3,930 for the first treatment (HCPCS code G0339) and $2,871 for each treatment thereafter, up to a maximum of five treatments (HCPCS code G0340).  On
October 30, 2008, CMS issued final payment rates under these codes for 2009.  The final payment rate under HCPCS code G0339 for 2009 decreased to
$3,803 and the final payment rate under code G0340 for 2009 decreased to $2,580. We do not anticipate the implementation of these reimbursement
reductions to have a material impact on our consolidated financial position or results of operations.

 
In addition to Medicare reimbursement to hospitals and clinics, physicians receive reimbursement for their professional services in the hospital

outpatient setting and the free-standing clinic setting. Payment is based on the physician fee schedule, and payment amounts are updated on an annual basis.  
CMS has determined that planning for stereotactic radiosurgery procedures using our technology should be reported using several Category I Current
Procedure Terminology (“CPT”) codes. 

 
The American Medical Association, or AMA, issued guidance that CPT code 61793, which is a Category I CPT code describing physicians work

delivering radiosurgery services, should be used for cranial and spinal procedures only. This created some potential uncertainty for physicians performing
extracranial CyberKnife procedures, as their alternative method of billing for these procedures would be to use unlisted codes. In addition to CPT code 61793
for cranial and spinal procedures, Medicare administrators in certain geographic regions have recommended the use of unlisted codes for physicians to
describe non-neurosurgical (or extracranial) procedures.  In 2008, AMA proposed new Category I CPT codes relating to physician reimbursement for
stereotactic radiosurgery services. These proposed CPT codes will become effective January 1, 2009.  Under the guidelines for 2009 Medicare
reimbursements, CMS will delete CPT code 61793 and replace it with the following CPT codes:  61796, 61797, 61798, 61799, 61800, 63620 and 63621, all
relating to neurosurgical services that should be used for intracranial and spinal procedures only.  Medicare and third party payors will require the use of these
new CPT codes to describe physician services of delivering treatment planning and treatment delivery using our technology for cranial and spinal procedures.
The inability of physicians to obtain reimbursement under the new CPT codes or any related unlisted or successor CPT code could result in a material adverse
effect on our business.

 
Our total net revenue was $55.9 million and $48.6 million for the three months ended September 30, 2008 and 2007, respectively. Our net income (loss)

was ($3.2) million and $2.3 million for the three months ended September 30, 2008 and 2007, respectively. Our net cash used in operating activities was
$521,000 and $11.4 million during the three months ended September 30, 2008 and 2007, respectively. As of September 30, 2008, our backlog (as further
discussed under “Backlog” below) was approximately $644.4 million. The contingent portion of backlog was $192.9 at September 30, 2008. Contingent
backlog consists of backlog associated with contracts that are subject to the satisfaction of contingencies prior to the customer becoming legally bound to
proceed with the acquisition of a CyberKnife system. The non-contingent portion of backlog was $451.5 million at September 30, 2008.

 



Our future success will depend in large part on our ability to establish and maintain a competitive position in the market. To compete successfully, we
will need to continue to demonstrate the advantages of our products and technologies over alternative procedures, products and technologies, and convince
physicians and other healthcare decision makers of the advantages of our products and technologies. Our business and sales and installation cycle does not
immediately create recognizable revenue. As such, we must invest in sales and marketing activities up to 24 months prior to realizing the revenue from those
activities. Our ability to achieve and maintain long-term profitability is largely dependent on our ability to successfully market and sell the CyberKnife system
and to control our costs and effectively manage our growth.

 
Material Weakness in Internal Controls
 

Previously Reported Material Weakness
 
In connection with our evaluation of internal controls over financial reporting for the fiscal year ended June 30, 2008, we identified a material

weakness relating to accounting for revenue transactions.
 
Our efforts to remediate the previously reported material weakness in our internal controls over financial reporting related to accounting for revenue

transactions during the quarter ended September 30, 2008 consisted of the following corrective actions:
 

·         assessing existing and hiring additional qualified individuals in the finance and accounting organizations;
 
·         strengthening our processes and procedures related to complex revenue recognition transactions; and

 
·         providing additional training for both finance and non-finance personnel involved with our revenue transactions.

 
However, even after these corrective actions are implemented, the effectiveness of our controls and procedures may be limited by a variety of

risks. We are still evaluating the design of these new procedures. Once placed in operation for a sufficient period of time, we will subject them to appropriate
tests, in order to determine whether they are operating effectively.
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Material Weakness Identified During the Quarter Ended September 30, 2008
 
The Audit Committee of our Board of Directors, with the assistance of independent counsel and other advisors, conducted an investigation of

allegations made by a former employee regarding possible improprieties in handling and accounting for certain inventory items.  The investigation focused on
the following issues:

 
·                  Whether reserves for certain excess and obsolete inventory were properly taken during the appropriate quarter;
 
·                  Whether expenses relating to inventory were properly taken during the appropriate quarter; and
 
·                  Whether certain inventory was properly scrapped during the quarter in which it was determined to be unusable.

 
Upon completion of the investigation, the Audit Committee and Management determined that an adjustment of approximately $1.3 million to

inventory and cost of revenue was required during the quarter ended September 30, 2008 to reserve for certain obsolete inventory items.  No material prior period
adjustments were identified, and it was therefore determined that there was no need for us to restate our financial statements for prior quarters or years.  As a
result of the investigation, the Audit Committee and Management identified a material weakness in our internal control over financial reporting with respect to
inventory processes and procedures due to a combination of inadequate communication, record retention, systems, and reporting procedures.  Specifically, the
material weakness is comprised of the following components:

 
·                  controls were not adequately designed to ensure proper communication and controls over inventory handling processes and procedures; and
 
·                  controls were not adequately designed to ensure sufficient education and training of certain employees with respect to inventory handling

processes and procedures (including record retention) and the relationship to financial reporting requirements and processes.
 
In an effort to remediate this material weakness, the Audit Committee has recommended, and management has agreed, to implement certain new

processes and improvements to our internal controls in the near term, as well as to make certain other improvements to our systems.  Specifically, we are
taking and will take the following actions, which we believe will improve our internal control over financial reporting and our disclosure controls and
procedures:

 
·                  revise certain processes and procedures for inventory handling, the reporting of inventory transactions, and record retention of inventory

documentation;
 
·                  improve electronic systems for inventory management to more efficiently and timely execute and record inventory handling, which systems

should interact with our financial reporting systems;
 
·                  improve the training of our employees as it relates to inventory handling and the relationship to financial reporting requirements, as well as

the importance of record retention and adhering to established processes; and
 
·                  review of qualifications and assessment of the Company’s needs with respect to personnel in areas related to inventory, and make

appropriate personnel changes and increase supervision and training to effectuate the foregoing changes.
 
We will evaluate the design of these new procedures as they are placed in operation.  These new procedures will then be subjected to appropriate

tests in order to determine whether they are operating effectively.
 



Although we have taken measures to remediate the material weaknesses mentioned above, as well as other significant deficiencies and control
deficiencies, we cannot assure you that we have identified all, or that we will not in the future have additional material weaknesses, significant deficiencies
and control deficiencies.
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Financial Condition
 
Sales and Installation Cycle
 

The CyberKnife system has a relatively long sales and installation cycle because it is a major capital item and requires the approval of senior
management at purchasing institutions. The typical sales and installation cycle is up to 24 months in duration and involves multiple steps. Initial steps may
include pre-selling activity followed by sales presentations and other sales related activities. After the customer has expressed an intention to purchase a
CyberKnife system, we typically negotiate and enter into a terms agreement setting forth the business and economic terms for the sale or acquisition of the
CyberKnife system and multiyear service plan. After execution of a terms agreement, the customer typically has a specified window in which to complete
final negotiation of legal terms for the sale or acquisition of the CyberKnife system. We bifurcated the process of negotiating agreements on business and
legal terms in order to reduce the level of sales force involvement in negotiation of legal terms and improve the efficiency of our customer contracting
process. Nevertheless, many customers, particularly in international markets, opt to negotiate a full purchase agreement at the time of sale.  The last step in
the sales and installation cycle is installation of the CyberKnife system. Prior to installation, a purchasing institution must typically obtain a radiation device
installation permit, and in some cases, a certificate of need, or CON, both of which must be granted by state and local government bodies. Recently, as a result
of healthcare cost considerations and sensitivity to the cost of major capital equipment items, some state CON boards have become more conservative in the
evaluation of CON applications.  This trend, if it continues, may make the CON process more protracted and uncertain.  In addition, the purchasing institution
must build a radiation shielded facility or upgrade an existing facility to house the CyberKnife system. We typically receive a deposit at the time the terms
agreement or full purchase agreement is entered into, or shortly thereafter, and the remaining balance for the sale of the CyberKnife system upon delivery and
installation. The customer also typically selects a service plan at the time of signing a CyberKnife system terms agreement and enters into the service plan
agreement prior to installation of the system.

 
Upon installation, we typically recognize the CyberKnife system sale price less the fair value of one year of service. We recognize the fair value of

the first year of service as revenue pro rata over the twelve months following installation. In addition, if the customer has purchased our Diamond plan and
assuming annual renewals, we would receive payment at the beginning of each of the second, third and fourth years of the multiyear service plan and
recognize that revenue pro rata over each year.

 
Legacy Service Plans
 

Prior to introducing our Diamond plan, we offered our Platinum Elite multiyear service plan, or Platinum plan. These legacy service plans were
structured so that we have an obligation to deliver two upgrades per year over the course of the multiyear service plan. If we fail to deliver the upgrades, our
customers are entitled to receive a refund of up to $100,000 for each upgrade not offered. Beginning in November 2005, we phased out offering these legacy
service plans to new customers.

 
The Platinum plan obligates us to deliver two upgrades per year during the term of the contract. We have not established fair value for those future

obligations; hence, generally accepted accounting principles in the United States, or GAAP, requires that we cannot begin to recognize any of the revenue
derived from the sale of the CyberKnife system or the associated service plans until all upgrade obligations have been fulfilled. Therefore, the payments made
by our customers who have our legacy Platinum plan are categorized as deferred revenue and are recognized as revenue after we fulfill all obligations to
deliver upgrades. Once we fulfill all upgrade obligations with respect to a specific Platinum plan, we ratably recognize the revenue from the sale of the
CyberKnife system and the Platinum plan over the remaining life of the contract.

 
Upgrades
 

Customers may purchase additional upgrades as optional extras prior to the delivery of all originally specified upgrade obligations. Such additional
upgrades are considered elements of the original arrangement and associated revenues are deferred until the earlier of: (1) delivery of all elements, or
(2) establishment of vendor specific objective evidence, or VSOE, of fair value for all undelivered elements. Sales of additional upgrades after delivery of all
specified upgrade obligations, as stated in the original contract, are considered separate arrangements and are recognized once all revenue recognition criteria
applicable to the separate arrangements are met.
 
Warranty
 

All customers purchasing a CyberKnife system receive a one-year warranty. In circumstances where we have VSOE of fair value for all undelivered
elements, we recognize the CyberKnife system purchase price minus the fair value of one year of warranty upon installation, and we recognize the value of
one year of warranty ratably over the twelve months following installation.
 
Shared Ownership Program Revenue
 

As of September 30, 2008, our shared ownership program involved U.S. sites only.  We recognize revenue monthly from our shared ownership
program that consists of a minimum monthly payment. We also recognize usage-based revenue in excess of the monthly minimum based on usage reports
from our customers. We recognized revenue from our shared ownership program of $1.0
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million and $2.3 million for the three months ended September 30, 2008 and 2007, respectively. In limited cases, we received nonrefundable upfront
payments from shared ownership program customers which are treated as deferred revenue and recognized over the term of the contract.



 
The CyberKnife system shared ownership systems are recorded within property and equipment and are depreciated over their estimated life of ten

years. Depreciation and warranty expense attributable to shared ownership systems are recorded within cost of shared ownership program as they are
incurred.

 
Japan Customized Service Revenue
 

In May and December 2003, we entered into separate contractual arrangements to deliver customized services to our distributor in Japan for 22
CyberKnife systems previously sold. These customized services consist of two upgrade levels and are being delivered over an extended period concurrent
with the distributor’s efforts to coordinate delivery with its end user customers. The obligations under the upgrade programs for these 22 systems were
complete as of September 30, 2008. We do not plan to offer this customized service program in the future and instead expect to offer our standard multiyear
service plans.
 
International Sales Revenue
 

For international sales, we recognize revenue once we have met all of our obligations associated with the sale agreement, other than for undelivered
service elements for which we have VSOE of fair value. In most cases, this occurs after the distributor has shipped the unit to the end user, assuming all other
obligations have been satisfied. Payments are sometimes secured through letters of credit. In situations where we are directly responsible for installation, we
recognize revenue once we have installed the CyberKnife system and have confirmed performance against specification.

 
In situations with legacy plans where we have future obligations related to software upgrades that are subject to potential refunds, we defer revenue

from the sale and service of the CyberKnife system until the final upgrade has been delivered and accepted. After we have delivered all upgrades associated
with a service plan and thus eliminated any contractual right to a refund, we ratably recognize the revenue from the sale of the CyberKnife system and the
plan over the remaining life of the contract or until we have VSOE of the fair value of remaining undelivered elements. Net revenue from international
customers was $13.6 million and $18.9 million for the three months ended September 30, 2008 and 2007, respectively.
 
Backlog
 

Backlog consists of the sum of deferred revenue, future payments that our customers are contractually committed to make and signed contingent
contracts that we believe have a substantially high probability of being booked as revenue from CyberKnife system sale agreements, service plans and
minimum payment requirements associated with our shared ownership program. Contingencies associated with contingent contracts that are included within
backlog may include state or local government approval of a certificate of need for the installation of a radiosurgery system, approval by the board of
directors of the hospital or other purchaser of the system and establishment of financing and formation of legal entities by purchasers of systems and, in the
case of terms agreements, final negotiation and agreement upon our legal terms for the purchase or acquisition of the CyberKnife system. In addition, in some
cases in which customers negotiate full purchase agreements, these agreements are also subject to certain contingencies. We review, on a quarterly basis with
respect to each contingent contract included in backlog, whether customer engagement and progress toward satisfaction of contingencies warrant continued
inclusion of the contract within backlog.

 
As of September 30, 2008, our backlog, as defined above, was approximately $644.4 million, compared to backlog of approximately $647.0 million

as of June 30, 2008. Of the total backlog, $357.6 million represented CyberKnife system sales, as compared to $358.6 million as of June 30, 2008, and
$286.8 million represented revenue from service plans and other recurring revenues, as compared to $288.4 million as of June 30, 2008. The contingent
portion of backlog was $192.9 million at September 30, 2008, as compared to $187.3 million at June 30, 2008. Contingent backlog consists of backlog under
contracts that are subject to the satisfaction of contingencies prior to the customer becoming legally bound to proceed with the acquisition of a CyberKnife
system. The non-contingent portion of backlog was $451.5 million at September 30, 2008, as compared to $459.7 million at June 30, 2008. We anticipate that
this backlog will be recognized over the next five years as installations occur, upgrades are delivered and services are provided. Although backlog includes
contractual commitments from our customers, we may be unable to convert this entire backlog, including the entire non-contingent backlog, into recognized
revenue due to factors outside our control.

 
Results of Operations
 
Overview
 

Our results of operations are divided into the following components:
 
Net revenue.  Our net revenue consists primarily of product revenue (revenue derived primarily from the sale of CyberKnife systems and the sale of

linacs for other uses), shared ownership program revenue (revenue generated from our shared
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ownership program), services revenue (revenue generated from sales of service plans and training) and other revenue (revenue from specialized upgrade
services for units previously sold in Japan and other specialized services).

 
Cost of revenue. Cost of revenue consists primarily of material, labor and overhead costs. In future periods we expect cost of revenue to decrease as

a percentage of total net revenue due to anticipated higher-margin product sales and increased absorption of manufacturing overhead costs associated with
increased production volumes, improved efficiencies for supplies and materials and improved labor and manufacturing efficiencies.

 
Selling and marketing expenses. Selling and marketing expenses consist primarily of costs for personnel and costs associated with participation in

medical conferences, physician symposia, and advertising and promotional activities. In future periods, we expect selling and marketing expenses to decrease
as we decrease participation in trade shows and symposia and invest in other marketing and promotional activities, and to decrease as a percentage of total net
revenue as we leverage our existing infrastructure and realize economies of scale. Marketing expenses may fluctuate from quarter to quarter due to the timing
of major marketing events, such as significant trade shows.

 



Research and development expenses.  Research and development expenses consist primarily of activities associated with our product development,
regulatory, and clinical study arrangements. In future periods, we expect research and development expenses to grow in absolute terms as we continue our
investment in new technologies, enhancements to the CyberKnife system, increased clinical studies, and as we increase headcount and development activities.
Our objective is to manage growth in these expenditures such that they will decrease as a percentage of total net revenue as we leverage our existing
infrastructure and realize economies of scale.

 
General and administrative expenses.  General and administrative expenses consist primarily of compensation and related costs for finance, legal,

and human resources, and external expenses related to accounting, legal and other consulting fees. In future periods, we expect general and administrative
expenses to grow in absolute terms as we incur additional costs related to the overall growth of our business, but to decrease as a percentage of total net
revenue as we leverage our existing infrastructure and realize economies of scale. However, we expect general and administrative expenses to decrease over
the remainder of the current fiscal year due to non-recurring separation costs incurred during the first quarter.

 
Interest and other income.  Interest and other income consists primarily of interest earned on our cash and cash equivalents and investments.  We

expect interest income to decrease in the near future in response to the recent decline in interest rates.
 

Interest and other expense. Interest and other expense consists primarily of losses from the disposal of property and equipment, state and local
sales and use taxes, and interest payments.

 
Deferred Revenue—Legacy Multiyear Service Plans
 

We are required to defer all of the revenue associated with our legacy multiyear service plans, including our Platinum and Gold service plans, until we
have satisfied all of the specified obligations related to the delivery of upgrades to the CyberKnife system during the life of the service plan. This includes
deferring the cash received for the purchase of the CyberKnife system and multiyear service plans until we have delivered all upgrades which the customer is
eligible to receive. Once we have satisfied our obligations for delivery of upgrades under the plans, we recognize revenue ratably over the remaining life of
the service plan. We have not offered these legacy multiyear service plans to new customers since we phased them out when we introduced our Diamond plan
in November 2005, but continue to provide service for 44 legacy plans as of September 30, 2008. Therefore, our deferred revenue has been higher in certain
periods where we have installed more units with legacy contracts, and it should decrease in future periods as we satisfy the contractual obligations and
recognize the revenue associated with those installed units. However, we do not anticipate receiving significant incremental cash flow from operations related
to these legacy contracts.

 
Three Months Ended September 30, 2008 Compared to Three Months Ended September 30, 2007
 
                                                Net revenue
 

  
Three Months Ended September 30,

 

  
2008

 
2007

 

  
(in thousands)

 

Net revenue
 

$ 55,857
 

$ 48,646
 

Products
 

$ 37,455
 

$ 36,984
 

Shared ownership program
 

$ 1,036
 

$ 2,312
 

Services
 

$ 15,907
 

$ 6,999
 

Other
 

$ 1,459
 

$ 2,351
 

 
Total net revenue for the three months ended September 30, 2008 increased $7.2 million from the three months ended September 30, 2007.  During

the three months ended September 30, 2008, five CyberKnife system units were installed, all of which
 

25

Table of Contents
 

were sold and none of which were attributable to our shared ownership program, compared to five units installed, including four units sold and one
attributable to our shared ownership program in the three months ended September 30, 2007.  In accordance with our revenue recognition policy and
reflecting the terms of our service plans, we recognized revenue associated with the sale of seven CyberKnife system units for the three months ended
September 30, 2008, compared to 11 CyberKnife system units, including one unit that had been in our shared ownership program, for the three months ended
September 30, 2007.

 
Product revenue for the three months ended September 30, 2008 increased $471,000 from the three months ended September 30, 2007. The increase

was primarily attributable to an increase in the average selling price of CyberKnife systems during the three months ended September 30, 2008.  In addition,
we recognize product revenue ratably over the remaining lives of the service plans for those legacy multiyear service plans where we have satisfied our
upgrade delivery obligations.  During the three months ended September 30, 2008 and 2007, we recognized product revenue attributable to these legacy
multiyear plans for 19 units and 11 units, respectively.

 
Service revenue for the three months ended September 30, 2008 increased approximately $8.9 million from the three months ended September 30,

2007, primarily attributable to an increase in the number of customer sites under service plans. In addition, revenue for two platinum sites was recognized in
full during the three months ended September 30, 2008. The final upgrades were installed for these sites at the end of their service contracts. Shared
ownership program revenue for the three months ended September 30, 2008 decreased approximately $1.3 million from the three months ended
September 30, 2007.  Subsequent to September 30, 2007, we sold 10 units that were formerly a part of our shared ownership program. We anticipate revenue
from our shared ownership program will continue to decrease in future periods due to the sale of such units during fiscal 2008.  Revenue from upgrade
services in Japan, classified as “Other revenue” in our consolidated statements of operations for the three months ended September 30, 2008, decreased
approximately $892,000 from the three months ended September 30, 2007 due to a decrease in upgrade services provided to our installed systems in Japan.

 
Cost of revenue
 
  

Three Months Ended September 30,
 

  
2008

 
2007

 

  
(Dollars in thousands)

 
   



Cost of revenue $ 27,428 $ 22,735
% of net revenue

 

49.1% 46.7%
Gross Margin %

 

50.9% 53.3%
 
Total cost of revenue for the three months ended September 30, 2008 increased $4.7 million from the three months ended September 30, 2007. The

increase was primarily attributable to an increased number of customer sites under service plans during the three months ended September 30, 2008 compared
to the three months ended September 30, 2007 and the recognition of corresponding cost of sales for two platinum sites that were recognized in full during the
three months ended September 30, 2008. The final upgrades were installed for these sites at the end of their service contracts. Cost of sales as a percentage of
net revenue increased to 49.1% for the three months ended September 30, 2008 as compared to 46.7% for the three months ended September 30, 2007,
primarily due to an increase in inventory reserves of $1.2 million for slow-moving and obsolete parts.

 
Selling and marketing expenses
 
  

Three Months Ended September 30,
 

  
2008

 
2007

 

  
(Dollars in thousands)

 

Sales and marketing
 

$ 13,480
 

$ 10,156
 

% of net revenue
 

24.1% 20.9%
 
Selling and marketing expenses for the three months ended September 30, 2008 increased $3.3 million from the three months ended September 30,

2007. The increase was primarily attributable to an increase of $1.4 million in trade show expenses related to the timing of the ASTRO trade show, which was
held during the first quarter of this fiscal year but was held during the second quarter of the prior fiscal year and an increase of $647,000 in salaries and
related costs largely due to increased headcount. In addition, commissions expense increased $526,000, primarily due to previously paid amounts that were
expensed for employees terminating during the quarter. Selling and marketing expenses, as a percentage of revenue for the three months ended September 30,
2008 increased to 24.1% as compared to 20.9% for the three months ended September 30, 2007.
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Research and development expenses
 

  
Three Months Ended September 30,

 

  
2008

 
2007

 

  
(Dollars in thousands)

 

Research and development
 

$ 8,754
 

$ 7,715
 

% of net revenue
 

15.7% 15.9%
 
Research and development expenses for the three months ended September 30, 2008 increased $1.0 million from the three months ended

September 30, 2007. The increase was primarily attributable to an increase of $1.3 million in salary and related costs and an increase of $554,000 of facilities
and allocable costs largely due to increased headcount, partially offset by a decrease of $552,000 in consulting fee expense due to a decrease in research and
development project outsourcing and a decrease of $342,000 in non-inventory materials used in development projects. Research and development expenses as
a percentage of net revenue was consistent for the three months ended September 30, 2008 and 2007 at 15.7% and 15.9%, respectively.

 
General and administrative expenses
 

  
Three Months Ended September 30,

 

  
2008

 
2007

 

  
(Dollars in thousands)

 

General and administrative
 

$ 10,433
 

$ 7,901
 

% of net revenue
 

18.7% 16.2%
 
General and administrative expenses for the three months ended September 30, 2008 increased $2.5 million from the three months ended

September 30, 2007. The increase was primarily attributable to $1.7 million of non-recurring employee separation costs and an increase of $710,000 in
salaries and related costs primarily due to increased headcount. As a percentage of total net revenue, general and administrative expenses for the three months
ended September 30, 2008 increased to 18.7% as compared to 16.2% for the three months ended September 30, 2007.

 
Interest and other income
 
  

Three Months Ended September 30,
 

  
2008

 
2007

 

  
(Dollars in thousands)

 

Interest and other income
 

$ 1,158
 

$ 2,674
 

% of net revenue
 

2.1% 5.5%
 
Interest and other income for the three months ended September 30, 2008 decreased $1.5 million from the three months ended September 30, 2007.

The decrease was primarily due to a decrease in both the average daily balances kept in interest bearing accounts and the interest rates earned on amounts
kept in those accounts during the three months ended September 30, 2008 compared to the three months ended September 30, 2007.

 
Interest and other expense
 

  
Three Months Ended September 30,

 

  
2008

 
2007

 

  
(Dollars in thousands)

 

Interest and other expense
 

$ (45) $ (62)
% of net revenue

 

-0.1% -0.1%
 
Interest and other expense for the three months ended September 30, 2008 remained fairly consistent with the three months ended September 30,

2007. Interest and other expense was less than 1% of net revenue for both the three months ended September 30, 2008 and 2007.



 
Provision for income taxes
 

  
Three Months Ended September 30,

 

  
2008

 
2007

 

  
(Dollars in thousands)

 

Provision for income taxes
 

$ 54
 

$ 486
 

% of net revenue
 

0.1% 1.0%
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On a quarterly basis, we provide for income taxes based upon an estimated annual effective income tax rate.  This process involves estimating actual

current tax expense together with assessing temporary differences in the treatment of items for tax purposes versus financial accounting purposes that may
create net deferred tax assets and liabilities.

 
For the three months ended September 30, 2008, we recorded income tax expense of $54,000, as compared to income tax expense of $486,000 for

the three months ended September 30, 2007.  The decrease in income tax of $432,000 is primarily due to a decrease in corporate earnings during the quarter.
 
We adopted FIN 48 on July 1, 2007.  See Note 2 to the Condensed Consolidated Financial Statements for a detailed description.
 

Stock-Based Compensation Expense
 

Effective July 1, 2006, we adopted SFAS 123R using the modified prospective method under which compensation cost is recognized beginning with
the effective date (a) based on the requirements of SFAS 123R for all share-based payments granted or modified after the effective date and (b) based on the
previous requirements of SFAS 123 for all awards granted to employees prior to the effective date of SFAS 123R that remain unvested on the effective date.
SFAS 123R also requires the benefits of tax deductions in excess of recognized compensation cost be reported as a financing cash flow, rather than as an
operating cash flow as required under previous literature.

 
SFAS 123R requires forfeitures to be estimated at the time of grant and revised, if necessary in subsequent periods if actual forfeitures differ from

initial estimates. Stock-based compensation expense was recorded net of estimated forfeitures for the three months ended September 30, 2008 and 2007 such
that expense was recorded only for those stock-based awards that are expected to vest. For the three months ended September 30, 2008 and 2007, we recorded
$5.0 million and $4.3 million, respectively, of stock-based compensation expense, net of estimated forfeitures, for stock options, 2007 Employee Stock
Purchase Plan, or ESPP, options and restricted stock units granted to employees.  During the three months ended September 30, 2008, we recognized
$854,000 of stock-based compensation expense related to accelerated vesting of stock options and RSU’s in conjunction with non-recurring employee
separation costs.

 
As of September 30, 2008, there was approximately $39.5 million, net of forfeitures, of unrecognized compensation cost related to unvested stock

options, ESPP options and restricted stock units which we expect to be recognized over a weighted average period of 2.42 years.
 

Liquidity and Capital Resources
 

At September 30, 2008, we had $27.2 million in cash and cash equivalents. During the three months ended September 30, 2008, cash and cash
equivalents decreased by $9.7 million. This decrease was primarily attributable to cash used in investing activities of $10.2 million due mainly to the
investment of our excess cash and cash equivalents in higher-yielding investment accounts. Short-term investments amounted to $91.5 million and $85.5
million at September 30, 2008 and June 30, 2008, respectively. Long-term investments amounted to $38.0 million and $37.0 million at September 30, 2008
and June 30, 2008, respectively. We believe that we have sufficient cash resources and anticipated cash flows to continue in operation for at least the next
12 months.
 

Cash Flows From Operating Activities.  Net cash used in operating activities for the three months ended September 30, 2008 was $521,000. Our
net loss for the first three months of fiscal 2009 of $3.2 million was offset by a decrease in accounts receivable of $9.0 million. Offsets to positive cash flows
include an increase in accrued liabilities of $2.1 million, a decrease in customer advances of $5.7 million due to an increase in advanced payments made by
customers for product shipments, an increase in inventories of $5.3 million due to an increase in our business volume and a decrease in deferred revenue, net
of deferred cost of revenue, of $4.3 million.  The decrease in accounts receivable was primarily a result of the timing difference between the shipment of
products and the receipt of customer payment.  The increase in accrued liabilities was primarily due to the accrual of non-recurring employee separation
expenses.  The decrease in deferred revenue, net of deferred cost of revenue, was primarily a result of the timing of differences between invoicing customers
under service contracts and the recognition of revenue previously deferred for two platinum sites that were fully recognized during the three months ended
September 30, 2008. The final upgrades were installed for these sites at the end of the term of the service contracts.  Non-cash charges included $1.6 million
of depreciation and amortization expense and $5.0 million of stock-based compensation.
 

Net cash used in operating activities for the three months ended September 30, 2007 was $11.4 million. Our net income for the first three months of
fiscal 2008 of $2.3 million was offset by an increase in accounts receivable of $5.1 million, a decrease in accounts payable of $2.6 million, a decrease in
accrued liabilities of $3.1 million and a decrease in deferred revenue, net of deferred cost of revenue, of $11.2 million.  The increase in accounts receivable
was primarily a result of the timing of differences between the shipment of products and the receipt of customer payment.  The decrease in deferred revenue,
net of deferred cost of revenue, was primarily a result of the timing of differences between invoicing customers under service contracts and the recognition of
revenue over the contractual service period, the continued installation of units covered by our legacy service plans and the recognition of revenue and cost of
revenue for units previously shipped to a distributor in China.  Positive cash flow from working capital changes include a
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decrease in prepaid and other current assets of $1.4 million and an increase in customer advances of $2.6 million due to an increase in advanced payments
made by customers for product shipments, offset by an increase in inventory of $2.3 million due to increase in the volume of our business.  Non-cash charges
included $1.8 million of depreciation and amortization expense and $4.3 million of stock-based compensation.

 
Cash Flows From Investing Activities.  Net cash used in investing activities was $10.3 million for the three months ended September 30, 2008 and

was mainly attributable to net marketable security activities of $8.7 million, which consisted of $50.2 million in purchases offset by $41.5 million of sales and
maturities.  An additional $1.0 million was attributable to purchases of property and equipment. Net cash used in investing activities was $2.5 million for the
three months ended September 30, 2007 and was attributable to purchases of property and equipment.  The purchases of property and equipment for both
periods were attributable to the expansion of our operations and facilities.

 
Cash Flows From Financing Activities.  Net cash provided by financing activities for the three months ended September 30, 2008 was $922,000

and was entirely attributable to the exercise of common stock options and the purchase of common stock under our employee stock plans.  Net cash provided
by financing activities for the three months ended September 30, 2007 was $1.2 million and was attributable to proceeds from the exercise of common stock
options of $1.4 million and tax benefits from employee stock plans of $336,000, offset by stock repurchases of $523,000.
 
Operating Capital and Capital Expenditure Requirements
 

Our future capital requirements depend on numerous factors. These factors include but are not limited to the following:
 
·                  revenue generated by sales of the CyberKnife system, service plans and shared ownership program;
 
·                  costs associated with our sales and marketing initiatives and manufacturing activities;
 
·                  rate of progress and cost of our research and development activities;
 
·                  costs of obtaining and maintaining FDA and other regulatory clearances of the CyberKnife system;
 
·                  effects of competing technological and market developments; and
 
·                  number and timing of acquisitions and other strategic transactions.
 
We believe that our current cash and cash equivalents, along with the cash we expect to generate from operations, will be sufficient to meet our

anticipated cash needs for working capital and capital expenditures for at least 12 months. If these sources of cash are insufficient to satisfy our liquidity
requirements beyond 12 months, we may seek to sell additional equity or debt securities, liquidate our investment holdings or obtain a credit facility. The sale
of additional equity or convertible debt securities could result in dilution to our stockholders. If additional funds are raised through the issuance of debt
securities, these securities could have rights senior to those associated with our common stock and could contain covenants that would restrict our operations.
Additional financing may not be available at all, or in amounts or on terms acceptable to us.
 
Contractual Obligations and Commitments
 

There have been no significant changes to the contractual obligations and commitments we reported in our Annual Report on Form 10-K for the year
ended June 30, 2008.

 
Off-Balance Sheet Arrangements
 

We do not have any significant off-balance sheet arrangements.
 
Inflation
 

We do not believe that inflation has had a material impact on our business and operating results during the periods presented.
 
Critical Accounting Policies and Estimates
 

The discussion and analysis of our financial condition and results of operations is based on our condensed consolidated financial statements, which
have been prepared in accordance with US GAAP. The preparation of these condensed consolidated financial statements requires management to make
estimates and judgments that affect the reported amounts of assets and liabilities and the disclosure of contingent assets and liabilities at the date of the
consolidated financial statements, as well as revenue and expenses during the reporting periods. We evaluate our estimates and judgments on an ongoing
basis. We base our estimates on historical experience and on various other factors we believe are reasonable under the circumstances, the results of which
form the
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basis for making judgments about the carrying value of assets and liabilities that are not readily apparent from other sources. Actual results could therefore
differ materially from those estimates under different assumptions or conditions.
 

For a description of our critical accounting policies and estimates, please refer to the “Critical Accounting Policies and Estimates” section of our
Management’s Discussion and Analysis of Financial Condition and Results of Operations contained in our Annual Report on Form 10-K for the year ended
June 30, 2008, as filed with the U.S. Securities and Exchange Commission. Other than the item discussed below, there have been no material changes in any
of our accounting policies since June 30, 2008.

 
Investments
 



We account for investments in accordance with SFAS 157. In February 2008, the FASB issued FSP FAS 157–2, which provided a one year deferral of
the effective date of SFAS 157 for non-financial assets and non-financial liabilities, except those that are recognized or disclosed in the financial statements at
fair value at least annually. Therefore, the Company has adopted the provisions of SFAS 157 with respect to its financial assets and liabilities only. SFAS 157
defines fair value, establishes a framework for measuring fair value under generally accepted accounting principles and enhances disclosures about fair value
measurements. Fair value is defined under SFAS 157 as the price that would be received to sell an asset or paid to transfer a liability (an exit price) in the
principal or most advantageous market for the asset or liability in an orderly transaction between market participants on the measurement date. Valuation
techniques used to measure fair value under SFAS 157 must maximize the use of observable inputs and minimize the use of unobservable inputs. The
standard describes a fair value hierarchy based on three levels of inputs, of which the first two are considered observable and the last unobservable, that may
be used to measure fair value which are the following:

 
Level 1 — Unadjusted quoted prices that are available in active markets for the identical assets or liabilities at the measurement date.
 
Level 2 — Other observable inputs available at the measurement date, other than quoted prices included in Level 1, either directly or indirectly,
including:
 

·     Quoted prices for similar assets or liabilities in active markets;
·     Quoted prices for identical or similar assets in non-active markets;
·     Inputs other than quoted prices that are observable for the asset or liability; and
·     Inputs that are derived principally from or corroborated by other observable market data.
 

Level 3 — Unobservable inputs that cannot be corroborated by observable market data and reflect the use of significant management judgment. 
These values are generally determined using pricing models for which the assumptions utilize management’s estimates of market participant
assumptions.
 

The adoption of SFAS 157 did not have a material impact on our results of operations and financial condition.
 

Item 3.    Quantitative and Qualitative Disclosures About Market Risk
 

We do not utilize derivative financial instruments, derivative commodity instruments or other market risk sensitive instruments, positions or transactions.
 

For direct sales outside the United States it is likely we will sell in the local currency. For the three months ended September 30, 2008, all of our
executed sales contracts were denominated in U.S. dollars, with the exception of two sales contracts denominated in Euros and three sales contracts
denominated in Yen. Future fluctuations in the value of the U.S. dollar may affect the price competitiveness of our products outside the United States. Some
of our commissions related to sales of the CyberKnife system are payable in Euros. To the extent that management can predict the timing of payments under
these contracts, we may engage in hedging transactions to mitigate such risks in the future.

 
At September 30, 2008, we had $27.2 million of cash and cash equivalents and $129.5 million invested in other financial instruments. Our earnings

are affected by changes in interest rates due to the impact those changes have on interest income generated from our cash and investment balances. We
believe that while the instruments we hold are subject to changes in the financial standing of the issuer of such securities, we are not subject to any material
risks arising from changes in interest rates, foreign currency exchange rates, commodity prices, equity prices or other market changes that affect market risk
sensitive instruments. However, should interest rates increase, the market value of our investments may decline, which could result in a realized loss if we are
forced to sell before scheduled maturity.  If overall interest rates had risen by 100 basis points, the fair value of our net investment position at September 30,
2008 would have decreased by approximately $649,000, assuming consistent levels.

 
At September 30, 2008, we held approximately $20.4 million of ARS instruments whose underlying assets are student loans which are substantially

backed by the federal government. In February 2008, auctions began to fail for these securities and each auction since then has failed. At September 30, 2008,
we determined the fair market values of these securities using a discounted cash flow methodology. Significant inputs that went into the model were estimates
for interest rates, timing and amount of cash flows and the probability of the auction succeeding or the security being called. Changes in the assumptions of
our model based on dynamic
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market conditions could have a significant impact on the valuation of these securities, which may lead us in the future to take an impairment charge for these
securities.

 
Item 4.   Controls and Procedures
 

We maintain disclosure controls and procedures that are designed to ensure that information required to be disclosed in our Exchange Act reports is
recorded, processed, summarized and reported within the time periods specified in the Securities and Exchange Commission’s rules and forms and that such
information is accumulated and communicated to our management, including our Chief Executive Officer and Interim Principal Financial Officer, as
appropriate to allow for timely decisions regarding required disclosure. In designing and evaluating the disclosure controls and procedures, management
recognizes that any controls and procedures, no matter how well designed and operated, can provide only reasonable assurance of achieving the desired
control objectives, and in reaching a reasonable level of assurance, management is required to apply its judgment in evaluating the cost-benefit relationship of
possible controls and procedures.

 
Previously Reported Material Weakness
 
As described herein, and as previously reported in our Annual Report on Form 10-K for the fiscal year ended June 30, 2008, in connection with the

audit of our consolidated financial statements for the year ended June 30, 2008 we identified control deficiencies in our internal controls over financial
reporting. These control deficiencies consisted of a combination of inadequate communication and review procedures, and misapplication of accounting
policies relating to our accounting for revenue transactions. Management determined that these deficiencies aggregate to form a material weakness. This
material weakness could result in misstatement to certain of our accounts that would result in a material misstatement to the annual or interim consolidated
financial statements that would not be prevented or detected in a timely manner.



 
Throughout the three months ended September 30, 2008, we implemented procedures designed to correct the material weakness noted above.

Management continues to implement new processes and controls to expand our accounting staff to efficiently and timely execute our new procedures and
enhance the training and education for our finance and non-finance personnel involved with our revenue transactions. We are still evaluating the design of
these new procedures.  Once placed in operation for a sufficient period of time, we will subject them to appropriate tests, in order to determine whether they
are operating effectively.

 
Material Weakness Identified During the Quarter Ended September 30, 2008

 
The Audit Committee of our Board of Directors, with the assistance of independent counsel and other advisors, conducted an investigation of

allegations made by a former employee regarding possible improprieties in handling and accounting for certain inventory items.  The investigation focused on
the following issues:
 

·      Whether reserves for certain excess and obsolete inventory were properly taken during the appropriate quarter;
 

·      Whether expenses relating to inventory were properly taken during the appropriate quarter; and
 
·      Whether certain inventory was properly scrapped during the quarter in which it was determined to be unusable.

 
Upon completion of the investigation, the Audit Committee and Management determined that an adjustment of approximately $1.3 million to

inventory and cost of revenue was required during the quarter ended September 30, 2008 to reserve for certain obsolete inventory items. No material prior
period adjustments were identified, and it was therefore determined that there was no need for us to restate our financial statements for prior quarters or years.
As a result of the investigation, the Audit Committee and Management identified a material weakness in our internal control over financial reporting with
respect to inventory processes and procedures due to a combination of inadequate communication, record retention, systems, and reporting procedures.
 Specifically, the material weakness is comprised of the following components: 

 
·      controls were not adequately designed to ensure proper communication and controls over inventory handling processes and procedures; 

and
 

·      controls were not adequately designed to ensure sufficient education and training of certain employees with respect to inventory handling
processes and procedures (including record retention) and the relationship to financial reporting requirements and processes.

 
As of September 30, 2008, we carried out an evaluation, under the supervision and with the participation of our management, including our Chief

Executive Officer and our Interim Principal Financial Officer, of the effectiveness of the design and operation of our disclosure controls and procedures.
 Based on the foregoing and because of the material weaknesses, our Chief Executive Officer and Interim Principal Financial Officer concluded that our
disclosure controls and procedures were not effective.

 
Changes in Internal Control Over Financial Reporting:

 
Our efforts to remediate the previously reported material weakness in our internal controls over financial reporting related to accounting for revenue

transactions during the quarter ended September 30, 2008 consisted of the following corrective actions:
 

·      assessing existing and hiring additional qualified individuals in the finance and accounting organizations;
 

·      strengthening our processes and procedures related to complex revenue recognition transactions; and
 
·      providing additional training for both finance and non-finance personnel involved with our revenue transactions.

 
However, even after these corrective actions are implemented, the effectiveness of our controls and procedures may be limited by a variety of risks.

We are still evaluating the design of these new procedures. Once placed in operation for a sufficient period of time, we will subject them to appropriate tests,
in order to determine whether they are operating effectively.
 
                In an effort to remediate the material weakness identified during the quarter ended September 30, 2008, the Audit Committee has recommended, and
management has agreed, to implement certain new processes and improvements to our internal controls in the near term, as well as to make certain other
improvements to our systems.  Specifically, we are taking and will take the following actions, which we believe will improve our internal control over financial
reporting and our disclosure controls and procedures:
 

·      revise certain processes and procedures for inventory handling, the reporting of inventory transactions, and record retention of inventory
documentation;

 
·      improve electronic systems for inventory management to more efficiently and timely execute and record inventory handling, which systems

should interact with our financial reporting systems;
 
·      improve the training of our employees as it relates to inventory handling and the relationship to financial reporting requirements, as well as

the importance of record retention and adhering to established processes; and
 
·      review of qualifications and assessment of the Company’s needs with respect to personnel in areas related to inventory, and make

appropriate personnel changes and increase supervision and training to effectuate the foregoing changes.
 
We will evaluate the design of these new procedures as they are placed in operation.  These new procedures will then be subjected to appropriate tests in order
to determine whether they are operating effectively. However, even after these corrective actions are implemented, the effectiveness of our controls and
procedures may be limited by a variety of risks.
 

Inherent Limitations of Internal Controls
 



Internal control over financial reporting cannot provide absolute assurance of achieving financial reporting objectives because of its inherent
limitations.  Internal control over financial reporting is a process that involves human diligence and compliance and is subject to lapses in judgment and
breakdowns resulting from human failures. Internal control over financial reporting also can be circumvented by collusion or improper management override.
Because of such limitations, there is a risk that material misstatements may not be prevented or detected on a timely basis by internal control over financial
reporting. However, these inherent

 
31

Table of Contents
 

limitations are known features of the financial reporting process. Therefore, it is possible to design into the process safeguards to reduce, though not
eliminate, this risk.

 
PART II.  OTHER INFORMATION
 
Item 1.                       Legal Proceedings.
 

From time to time we are involved in legal proceedings arising in the ordinary course of business. We believe there is no litigation pending that
could, individually or in the aggregate, have a material adverse effect on our financial position, results of operations, or cash flows.

 
Item 1A.              Risk Factors.
 

A description of the risk factors associated with our business is included under “Risk Factors” contained in Item 1A. of our Annual Report on
Form 10-K for the year ended June 30, 2008 and is incorporated herein by reference. Other than the item discussed below, there have been no material changes
in our risk factors since such filing.

 
Our liquidity could be adversely impacted by adverse conditions in the financial markets.
 

At September 30, 2008 we had cash and cash equivalents of $27.2 million.  These available cash and cash equivalents are held in accounts managed
by third party financial institutions and consist of invested cash and cash in our operating accounts.  The invested cash is invested in interest bearing funds
managed by third party financial institutions.  These funds invest in direct obligations of the government of the United States.  To date we have not
experienced any losses or lack of access to our invested cash or cash equivalents; however, we can provide no assurances that access to our invested cash and
cash equivalents will not be impacted by adverse conditions in the financial markets.

 
At any point in time we may have funds in operating accounts that are with third party financial institutions that exceed the Federal Deposit

Insurance Corporation (“FDIC”) insurance limits.  While we monitor the cash balances in our operating accounts and adjust the cash balances as appropriate,
these cash balances could be impacted if the underlying financial institutions fail or become subject to other adverse conditions in the financial markets.  To
date we have not experienced any losses or lack of access to cash in its operating accounts.
 
The high unit price of the CyberKnife system, as well as other factors may contribute to substantial fluctuations in our operating results.
 

Because of the high unit price of the CyberKnife system, and the relatively small number of units installed each quarter, each installation of a
CyberKnife system can represent a significant component of our revenue for a particular quarter. Therefore, if we do not install a CyberKnife system when
anticipated, our operating results may vary significantly. These fluctuations and other potential fluctuations mean that you should not rely upon our operating
results in any particular period as an indication of future performance. In particular, factors which may contribute to these fluctuations may include:

 
· timing of when we are able to recognize revenue associated with sales of the CyberKnife system, which varies depending upon the terms of the
applicable sales and service contracts;
 
· the proportion of revenue attributable to purchases of the CyberKnife system, our shared ownership program and installations associated with our
legacy service plans;
 
· timing and level of expenditures associated with new product development activities;
 
· regulatory requirements in some states for a certificate of need prior to the installation of a radiation device;
 
· delays in shipment due, for example, to unanticipated construction delays at customer locations where our products are to be installed, cancellations
by customers, natural disasters or labor disturbances;
 
· delays in our manufacturing processes or unexpected manufacturing difficulties;
 
· timing of the announcement, introduction and delivery of new products or product upgrades by us and by our competitors;
 
· timing and level of expenditures associated with expansion of sales and marketing activities such as trade shows and our overall operations;
 
· disruptions in the supply or changes in the costs of raw materials, labor, product components or transportation services;
 
· accurately predicting and controlling costs associated with inventory overruns caused by end-of-life parts, phase-in of new products and phase-out
of old products; and
 
· changes in third party coverage and reimbursement, changes in government regulation, or a change in a customer’s financial condition or ability to
obtain financing.

 
These factors are difficult to forecast and may contribute to substantial fluctuations in our quarterly revenues and substantial variation from our

projections, particularly during the periods in which our sales volume is low.



 
If third-party payors do not continue to provide sufficient coverage and reimbursement to healthcare providers for use of the CyberKnife system, our
revenue would be adversely affected.
 

Our ability to commercialize our products successfully will depend in significant part on the extent to which appropriate coverage and
reimbursement for our products and related procedures are obtained from third-party payors, including governmental payors such as Medicare. Third-party
payors, and in particular managed care organizations, are increasingly challenging the prices charged for medical products and services and instituting cost
containment measures to control or significantly influence the purchase of medical products and services. These cost containment measures, if instituted in a
manner affecting the coverage for or payment of our products could have a material adverse effect on our operating results.

 
Uncertainty exists as to the coverage and reimbursement status of new medical products and services and new indications for existing products. The

CyberKnife procedure is currently covered and reimbursed by Medicare and other governmental and non-governmental third-party payors. However, we
cannot assure you that the CyberKnife procedure will continue to be reimbursed at current rates or that third-party payors will continue to consider our
products cost-effective relative to other treatments and provide coverage and reimbursement for our products, in whole or in part. For 2008, CMS issued a
final rule increasing the payment rates for procedures billed using these codes to $3,930 and $2,871, respectively. On October 30, 2008, CMS issued final
payment rates under these codes for 2009. The 2009 payment rate for the initial treatment is $3,803 and the payment rate for subsequent treatments (up to a
maximum of five total treatments) is $2,580.

 
In addition, for 2008, CMS promulgated new regulations that recognize payment for our CyberKnife system in the ambulatory surgical center, or

ASC, setting. In a final rule displayed on November 1, 2007, CMS provides for payment for
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approximately 790 additional surgical procedures that were previously not covered in this setting. CMS will pay separately for certain covered ancillary
services that are provided integral to covered surgical procedures in ASCs. The ancillary services must be provided immediately before, during, or after a
covered surgical procedure to be considered integral and therefore, eligible for separate payment. For 2009, codes describing our CyberKnife procedure are
included in Addendum BB, “Final ASC Covered Ancillary Services Integral to Covered Surgical Procedures for CY 2009 (Including Ancillary Services For
Which Payment Is Packaged” in the final ASC rule and, effective 2009, would be paid at $2,324 for the first treatment and $1,576 for each subsequent
treatment under this rule when performed in the ASC setting. For 2009, Medicare does not recognize robotic radiosurgery as a surgical procedure, as such
Medicare did not remove robotic radiosurgery from the ASC list of covered ancillary services and did not add them to the list of covered surgical procedures.
It is unknown if commercial payers will reimburse CyberKnife services in the ASC environment.  A downward adjustment in reimbursement could have a
material adverse effect on our operations.

 
CPT billing codes for stereotactic radiosurgery were established by the American Medical Association, effective 2007. CMS has determined that

these CPT codes are not to be used for hospital outpatient claims under the prospective payment system for 2008 and 2009 and, instead, existing HCPCS
billing codes for our technology continue to be in effect through 2009. It appears that the billing codes established by the American Medical Association
generally are not being used for treatments using the CyberKnife system in non-hospital settings, or free-standing clinic settings, as well. It remains unclear
how these billing codes will be used for procedures in other settings for Medicare purposes or how they will be used by non-Medicare payors in the future.
Payment amounts for our HCPCS billing codes for 2009 under the Medicare physician fee schedule for freestanding clinic settings for our products are set by
the local Medicare carrier and rates may vary from no payment to a payment rate close to or equal to the OPPS payment rates. Physicians, hospitals and other
healthcare providers may be reluctant to purchase the CyberKnife system or may decline to do so entirely if they determine there is not sufficient coverage
and reimbursement from third-party payors for the cost of the CyberKnife procedure. In addition, if physicians or hospital administrators believe that our
CyberKnife system will add costs to a procedure, but will not add sufficient offsetting economic or clinical benefits, adoption could be impaired. Any
reduction or limitation in use of the CyberKnife system could have an adverse impact on our sales.

 
Our success in international markets also depends upon the eligibility of reimbursement for the CyberKnife procedure through government-

sponsored healthcare payment systems and third-party payors. Reimbursement and healthcare payment systems in international markets vary significantly by
country and, within some countries, by region. In many international markets, payment systems may control reimbursement for procedures performed using
new products as well as procurement of these products. In addition, as economies of emerging markets develop, these countries may implement changes in
their healthcare delivery and payment systems. Furthermore, healthcare cost containment efforts similar to those underway in the United States are prevalent
in many of the other countries in which we intend to sell our products and these efforts are expected to continue. Market acceptance of our products in a
particular country may depend on the availability and level of reimbursement in that country. In the event that our customers are unable to obtain adequate
reimbursement for the CyberKnife procedures in international markets in which we are selling, or are seeking to sell, CyberKnife systems, market acceptance
of our products would be adversely affected.

 
Future legislative or regulatory changes to the healthcare system may affect our business.
 

Even if third-party payors provide adequate coverage and reimbursement for the CyberKnife procedure, adverse changes in third-party payors’
general policies toward reimbursement could preclude market acceptance for our products and materially harm our sales and revenue growth. In the United
States, there have been, and we expect there will continue to be, a number of legislative and regulatory changes and proposals to change the healthcare
system, and some could involve changes that significantly affect our business. For instance, on December 8, 2003, President George W. Bush signed into law
the Medicare Prescription Drug, Improvement and Modernization Act of 2003, which, among other things, established a new prescription drug benefit and
changed reimbursement methodologies for drugs and devices used in hospital outpatient departments and in the home. In addition, certain federal regulatory
changes occur at least annually.

 
In April 2008, at the time CMS published final 2009 Medicare inpatient reimbursement rates, CMS issued final rules implementing significant

amendments to the regulations under the federal Ethics in Patient Referrals Act, which is more commonly known as the Stark Law, with an effective date of
October 1, 2009. These regulations, among other things, impose additional limitations on the ability of physicians to refer patients to medical facilities in
which the physician has an ownership interest for treatment. Among other things, the regulations provide that leases of equipment between physician owners
that may refer patients and hospitals must be on a fixed rate, rather than a per use, basis. Physician owned entities have increasingly become involved in the
acquisition of medical technologies, including the CyberKnife system. In many cases, these entities enter into arrangements with hospitals that bill Medicare
for the furnishing of medical services, and the physician owners are among the physicians who refer patients to the entity for services. The regulations limit
these arrangements and could require the restructuring of existing arrangements between physicians owned entities and hospitals and may also discourage



physicians from participating in the acquisition and ownership of medical technologies. As a result of the finalization of these regulations, some existing
CyberKnife system operators may have to modify or restructure their corporate or organizational structures. In addition, certain existing customers
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that planned to open CyberKnife centers in the United States involving physician ownership could also have to restructure prior to the October 2009 effective
date of the new regulations. It is possible that some of these entities may not be able to establish viable models for CyberKnife system operation and may
therefore cancel their CyberKnife system purchase agreements. Accordingly, these new regulations could result in cancellations of existing CyberKnife
system purchase agreements and could also reduce the attractiveness of medical technology acquisitions, including CyberKnife system purchases, by
physician-owned joint ventures or similar entities. As a result, these regulations could have an adverse impact on our product sales and therefore on our
business and results of operations.

 
Future legislative or policy initiatives directed at reducing costs could be introduced at either the federal or state level. We cannot predict the impact on our
business of any legislation or regulations related to the healthcare system that may be enacted or adopted in the future.
 
Item 2.                       Unregistered Sales of Equity Securities and Use of Proceeds
 

(a)       Sales of Unregistered Securities
 

None.
 
(b)       Use of Proceeds from Public Offering of Common Stock
 

None.
 

(c)        Purchases of Equity Securities by the Issuer and Affiliated Purchasers
 

On August 30, 2007 we announced that our Board of Directors had approved a stock repurchase plan that authorized us to repurchase shares of our
common stock.  Under the plan, we had the ability to acquire up to $25.0 million of common shares in the open market over a period of one year.  No shares
were repurchased during the three months ended September 30, 2008.  As of September 30, 2008, we repurchased 2,140,018 shares of our common stock for
approximately $24.0 million.  Such shares have not been retired and therefore remain issued as of September 30, 2008.  We account for our treasury stock
under the par value method. At September 30, 2008, the par value of our treasury stock was immaterial. The stock repurchase plan expired in August 2008
and was not renewed by the Board of Directors.

 
Item 3.                       Defaults Upon Senior Securities
 

None.
 

Item 4.                       Submission of Matters to a Vote of Security Holders
 

None.
 

Item 5.                       Other Information
 

None.
 

Item 6.                       Exhibits
 
Exhibit Number

 
Description

10.1
 

General Release and Separation Agreement dated October 22, 2008 by and between Registrant and Robert McNamara.
10.2

 

General Release and Separation Agreement dated October 27, 2008 by and between Registrant and Christopher Mitchell.
31.1

 

Certification of Chief Executive Officer Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.
31.2

 

Certification of Interim Principal Financial Officer Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.
32.1

 

Certification of Chief Executive Officer and Interim Principal Financial Officer Pursuant to Section 906 of the Sarbanes-Oxley
Act of 2002.

 
34

Table of Contents
 

SIGNATURE
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned, thereunto duly authorized.

 
 

ACCURAY INCORPORATED
  
  
 

By: /s/ Euan S. Thomson
 

Euan S. Thomson, Ph.D.
 

Chief Executive Officer and President
  



  
 

By: /s/ Holly R. Grey
 

Holly R. Grey
 

Senior Vice President and Interim Principal Financial Officer
 
Date:   December 19, 2008
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EXHIBIT INDEX
 
Exhibit Number

 
Description

10.1
 

General Release and Separation Agreement dated October 22, 2008 by and between Registrant and Robert McNamara.
10.2

 

General Release and Separation Agreement dated October 27, 2008 by and between Registrant and Christopher Mitchell.
31.1

 

Certification of Chief Executive Officer Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.
31.2

 

Certification of Interim Principal Financial Officer Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002.
32.1

 

Certification of Chief Executive Officer and Interim Principal Financial Officer Pursuant to Section 906 of the Sarbanes-Oxley
Act of 2002.
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Exhibit 10.1
 

GENERAL RELEASE AND SEPARATION AGREEMENT
 

This General Release and Separation Agreement (hereafter “Agreement”) is entered into between Robert E. McNamara (the “Executive”), and
Accuray Incorporated (the “Company”), effective on the eighth calendar day following the Executive’s signature (the “Effective Date”), unless he revokes his
acceptance in accordance with the terms of Section 5(b), below.

 
WHEREAS, the Executive was the Chief Financial Officer of the Company, pursuant to the terms of an employment offer letter dated November 10,

2006 (the “Employment  Agreement”);
 
WHEREAS, the Executive resigned effective September 11, 2008; and
 
WHEREAS, the Company and the Executive now wish to document the termination of their employment relationship and fully and finally to resolve

all matters between them;
 
THEREFORE, in exchange for the good and valuable consideration set forth herein, the adequacy of which is specifically acknowledged, the

Executive and the Company hereby agree as follows:
 
1.                                       Resignation of Employment. The Executive confirms his resignations of his employment, and his position as an officer of the Company,

and his position as a director of any Company subsidiary effective September 11, 2008 (the “Resignation Date”). The parties hereby acknowledge and agree
that the Executive’s resignation of employment constitutes a “separation from service” from the Company within the meaning of Section 409A(a)(2)(A)(i) of
the Internal Revenue Code of 1986, as amended (the “Code”), and Treasury Regulation Section 1.409A-1(h) (a “Separation from Service”). As of the
Resignation Date, the Employment Agreement shall automatically terminate and be of no further force and effect, and neither the Company nor the Executive
shall have any further obligations thereunder, except as expressly provided herein.

 
2.                                       Payment of Accrued Wages and Expenses. The Executive acknowledges receipt, on the Resignation Date, of an amount equal to all accrued

wages through the Resignation Date, including accrued, unused vacation and/or paid time off, less applicable taxes and other authorized withholding. The
Executive shall be promptly reimbursed for all expenses incurred by him on behalf of the Company on or before the Resignation Date, in accordance with the
Company’s expense reimbursement policies. The Executive shall submit any request for reimbursement of such expenses to the Company no later than
October 31, 2008.

 
3.                                       Cash Severance Benefits and COBRA Premiums. The Executive agrees that, except as set forth in this Agreement, he is entitled to no

additional pay or benefits in conjunction with the termination of his employment. On the first business day following the expiration of the six (6) month
period measured from the date of the Executive’s Separation from Service, the Company shall pay to the Executive, in a lump-sum, cash severance in the
gross amount of $564,140.66 (five hundred sixty-four thousand, one hundred forty dollars and sixty-six cents) (the “Severance Payment”), which the parties
acknowledge and agree represents the amount of the “Severance Payment” calculated under, and as defined in, Section 6(a) of the Employment Agreement,
consisting of twelve months’ base salary ($316,300), target bonus at 65% of the

 

 
Executive’s annual base salary ($205,595), and pro-rated bonus for the current fiscal year at target ($42,245.66). The Severance Payment shall be paid net of
applicable taxes and other authorized withholding. In addition, in the event that the Executive elects to continue healthcare coverage pursuant to the
Consolidated Omnibus Budget and Reconciliation Act and/or any similar state law (collectively, “COBRA”) for himself, his spouse and his children, as
applicable and to the extent eligible, the Company shall pay the Executive’s COBRA premiums for the period commencing on the date on which the
Executive’s Company-sponsored healthcare coverage would otherwise terminate (absent COBRA) and ending on the earlier to occur of the twelve (12) month
anniversary of such date or the expiration of the period during which the Executive would be entitled to continuation coverage under COBRA absent this
provision. The parties acknowledge and agree that the payment of the Severance Payment is being delayed in compliance with Section 409A(a)(2)(B)(i) of
the Code.
 

4.                                       Stock Options and Restricted Stock Units. The Executive acknowledges that as of the Resignation Date, the Executive was vested in Stock
Options and Restricted Stock Units (“RSUs”) as reflected in the report attached as Exhibit A hereto. The Executive further acknowledges that, pursuant to the
terms of the Employment Agreement, vesting in the Executive’s outstanding Stock Options was accelerated as of the Resignation Date with respect to
127,916 (one hundred twenty-seven thousand, nine hundred sixteen) Stock Options, and an additional 2,500 (two thousand five hundred) RSUs were
released. The amount of additional Stock Option acceleration and RSU release is equivalent to that which would have occurred during the twelve month
period immediately following the Resignation Date, had the Executive remained employed through that additional period. The Executive hereby agrees that
except as so expressly provided, and as reflected in Exhibit A, vesting in the Stock Options and RSUs ceased on the Resignation Date, and all Stock Options
and RSUs not then vested were cancelled and forfeited as of that date. Except as specifically set forth herein, the Executive’s rights with respect to Stock
Options and RSUs issued to him are governed by the Stock Option and Restricted Stock Unit Agreements entered into between the Executive and the
Company, and the applicable Company equity incentive plan(s) and Notice(s) of Grant. Promptly following the Effective Date of this Agreement, the released
RSUs shall be released in book to E*Trade.

 
5.                                       General Release of Claims by the Executive.
 

(a)                                  The Executive, on behalf of himself and his executors, heirs, administrators, representatives and assigns, hereby agrees to
release and forever discharge the Company and all predecessors, successors and their respective parent corporations, affiliates, related, and/or
subsidiary entities, and all of their past and present investors, directors, shareholders, officers, general or limited partners, executives, attorneys,
agents and representatives, and executive benefit plans in which the Executive is or has been a participant by virtue of his employment with the
Company, from any and all claims, debts, demands, accounts, judgments, rights, causes of action, equitable relief, damages, costs, charges,
complaints, obligations, promises, agreements, controversies, suits, expenses, compensation, responsibility and liability of every kind and character
whatsoever (including attorneys’ fees and costs), whether in law or equity, known or unknown, asserted or unasserted, suspected or unsuspected
(collectively, “Claims”), which the Executive has or may have had against such entities based on any events or circumstances arising or occurring on
or prior to the date hereof or on or prior to the
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Resignation Date, arising directly or indirectly out of, relating to, or in any other way involving in any manner whatsoever the Executive’s
employment by the Company or the separation thereof, and any and all claims arising under federal, state, or local laws relating to employment,
including without limitation claims of wrongful discharge, breach of express or implied contract, fraud, misrepresentation, defamation, or liability in
tort, claims of any kind that may be brought in any court or administrative agency, any claims arising under Title VII of the Civil Rights Act of 1964,
the Age Discrimination in Employment Act, the Americans with Disabilities Act, the Fair Labor Standards Act, the Executive Retirement Income
Security Act (“ERISA”), the Family and Medical Leave Act, and similar state or local statutes, ordinances, and regulations, including, without
limitation, the California Family Rights Act, the California Fair Employment and Housing Act and the California Labor Code.
 

Notwithstanding the generality of the foregoing, the Executive does not release the following claims and rights:
 

(i)                                          Claims under this Agreement;
 
(ii)                                       Claims for unemployment compensation or any state disability insurance benefits pursuant to the terms of applicable

state law;
 
(iii)                                    Claims to continued participation in certain of the Company’s group benefit plans pursuant to the terms and conditions

of the federal law known as COBRA and/or any similar state law;
 
(iv)                                   Claims to vested rights or benefits, if any, under the Company’s 401(k) plan;
 
(v)                                      The Executive’s rights as a shareholder of the Company;
 
(vi)                                   The Executive’s right to bring to the attention of the Equal Employment Opportunity Commission claims of

discrimination; provided, however, that the Executive does release his right to secure damages for any alleged discriminatory treatment; and
 
(vii)                                The Executive’s right under applicable law (including California Labor Code Section 2802), the Indemnity Agreement

between the Company and the Executive dated as of March 17, 2006 and the Company’s D&O policy to seek indemnity for acts committed,
or omissions, within the course and scope of the Executive’s employment duties. The Company represents that it has in place D&O
insurance that, to the extent of the policy terms, covers acts of and omissions by the Executive in his prior role as Chief Financial Officer of
the Company.
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(b)                                 In accordance with the Older Workers Benefit Protection Act of 1990, the Executive acknowledges that he is aware of the

following:
 

(i)                                               This Section and this Agreement are written in a manner calculated to be understood by the Executive.
 

(ii)                                            The waiver and release of claims under the ADEA contained in this Agreement does not cover rights or claims that may
arise after the date on which the Executive signs this Agreement.

 
(iii)                                         This Agreement provides for consideration in addition to anything of value to which the Executive is already entitled.

 
(iv)                                        The Executive has been advised to consult an attorney before signing this Agreement.

 
(v)                                           The Executive has been granted forty-five (45) days after he is presented with this Agreement to decide whether or not

to sign this Agreement. If the Executive executes this Agreement prior to the expiration of such period, he does so voluntarily and after
having had the opportunity to consult with an attorney, and hereby waives the remainder of the forty-five (45) day period.

 
(vi)                                        The Executive has the right to revoke this general release within seven (7) days of signing this Agreement. In the event

this general release is revoked, this Agreement will be null and void in its entirety, and the Executive will not receive the benefits of this
Agreement.

 
If the Executive wishes to revoke this agreement, he must deliver written notice stating that intent to revoke, in accordance with the notice provisions of
Section 16 of this Agreement, on or before 5:00 p.m. on the seventh (7th) day after the date on which the Executive signs this Agreement.
 

6.                                       The Company’s Release of Claims. The Company voluntarily releases and discharges the Executive and his heirs, successors,
administrators, representatives and assigns from all Claims which it has or may have against the Executive arising from or related in any way to his
employment with the Company or service as a director or officer of the Company or any of its subsidiaries or affiliates or the discontinuance of his
employment with the Company or services as a director or officer of the Company or any of its subsidiaries or affiliates and that are based upon facts known,
or which in the exercise of reasonable diligence could or should have been known, to the Company’s Board of Directors. Notwithstanding the foregoing,
nothing herein shall release or discharge any Claim by the Company against the Executive, or the right of the Company to bring any action, legal or
otherwise, against the Executive as a result of any failure by him to perform his obligations under this Agreement, or as a result of any acts of intentional
misconduct or gross recklessness (including, but not limited to, fraud, embezzlement, misappropriation, or other malfeasance).
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7.                                  Waiver of Rights Under California Civil Code Section 1542. The Company and the Executive acknowledge that they have been advised of

and are familiar with the provisions of California Civil Code Section 1542, which provides as follows:



 
“A general release does not extend to claims which the creditor does not know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have materially affected his or her settlement with the debtor.”
 

Being aware of said code section, the Company and the Executive hereby expressly waive any rights they may have thereunder, as well as under any other
statutes or common law principles of similar effect; provided, however, that such waiver is not intended to affect claims expressly preserved under the terms
of the parties’ respective releases.
 

8.                                  Nondisparagement. The Executive agrees that neither he nor anyone acting by, through, under or in concert with him shall disparage or
otherwise communicate negative statements or opinions about the Company, its Board members, officers, executives or business. The Company agrees that its
Board members, officers, and investment relations management personnel shall not disparage or otherwise communicate negative statements or opinions
about the Executive. Notwithstanding this Section 8, nothing in this Agreement is intended to prevent the Executive or any person affiliated with the
Company from giving truthful testimony in any legal, administrative or regulatory proceeding or investigation or as otherwise required by law, subpoena, or
other legal process.

 
9.                             Restrictive Covenants. The Executive acknowledges his continuing obligations, pursuant to Section 8(a), (b) and (d) of the Employment

Agreement.
 
10.                       Cooperation. The Executive agrees to give reasonable cooperation, at the Company’s request, in any pending or future litigation or

arbitration brought against the Company and in any investigation that the Company or any government entity may conduct. The Company shall reimburse the
Executive for all out of pocket expenses reasonably incurred, and shall compensate the Executive at the rate of $152 per hour for time spent complying with
this Section 10. The Executive shall submit an invoice for any time spent, and expenses incurred, at the Company’s request pursuant to this Section 10. Such
invoices shall be submitted within 10 days after the end of the month in which services were provided and/or expenses incurred, and shall be paid by the
Company within 30 days of receipt.

 
11.                       Executive’s Representations and Warranties. The Executive represents and warrants that:
 

(a)                                       He has been paid all wages owed to him by the Company, including all accrued, unused vacation and/or paid time off, as of the
date of execution of this Agreement;

 
(b)                                      As of the date of execution of this Agreement, he has not sustained any injuries for which he might be entitled to compensation

pursuant to California’s Workers Compensation law;
 
(c)                                       The Executive has not initiated any adversarial proceedings of any kind against the Company or against any other person or entity

released herein, nor will he do so in the future, except as specifically allowed by this Agreement.
 
5

 
12.                       Confidential Information; Return of Company Property.

 
(a)                                       The Executive hereby expressly confirms his continuing obligations to the Company pursuant to Section 8(a) of the Employment

Agreement, and pursuant to the Employee Confidentiality and Inventions Agreement executed by the Executive, a copy of which is attached as
Exhibit B and incorporated herein by reference.

 
(b)                                      The Executive shall deliver to the Company within five days of the Effective Date, all originals and copies of correspondence,

drawings, manuals, letters, notes, notebooks, reports, programs, plans, proposals, financial documents, or any other documents concerning the
Company and its customers’, business plans, marketing strategies, products, processes or business of any kind, and all originals and copies of
documents that contain proprietary information or trade secrets of the Company that are in the possession or control of the Executive or his agents or
representatives. Notwithstanding the generality of the foregoing, the Executive may retain his own personnel documents, agreements between the
Executive and the Company, and his own compensation and stock documents.

 
(c)                                       The Executive shall return to the Company within five days of the Effective Date all equipment of the Company in his possession

or control. Notwithstanding the foregoing, the Executive shall have the opportunity to purchase the Company laptop computer issued to him for the
amount of $1,200 (one thousand two hundred dollars, which is its depreciated value; provided, however, that the Executive shall return the laptop
computer to the Company within the five-day time period stipulated by this Section 12(c) so that the Company has the opportunity to remove from it
all Company information and software. The Company shall return the laptop computer to the Executive within five days of his surrender of it.

 
(d)                                      Notwithstanding the provisions of Section 12(a) through (c), the Executive shall be entitled to retain and use electronic and hard

copies of his Company Outlook Contact files.
 

13.                       Taxes. To the extent any taxes may be payable by the Executive for the benefits provided to him by this Agreement beyond those withheld
by the Company, the Executive agrees to pay them himself and to indemnify and hold the Company and the other entities released herein harmless for any tax
claims or penalties, and associated attorneys’ fees and costs, resulting from any failure by him to make required payments.

 
14.                       In the Event of a Claimed Breach. All controversies, claims and disputes arising out of or relating to this Agreement, including without

limitation any alleged violation of its terms, shall be resolved by final and binding arbitration before a single neutral arbitrator in San Jose, California, in
accordance with the applicable dispute resolution rules of the Judicial Arbitration and Mediation Service (“JAMS”). The arbitration shall be commenced by
filing a demand for arbitration with JAMS within one (1) year of the event(s) giving rise to the controversy, claim or dispute, and no less than ninety (90) days
after the filing party has given notice of such breach to the other party; provided, however, that the one-year period referenced
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in this Section 14 shall not to applicable in the event that commencing the arbitration is prevented for reasons beyond the control of the party demanding
arbitration; and provided further that the 90-day period referenced in this Section 14 shall be extended during any period in which the parties are attempting to
informally resolve any dispute. The arbitrator shall have authority to award the prevailing party attorneys’ fees and expert fees, as provided by law, in addition
to any other relief awarded. The Parties have the right to seek review in any California court for any errors of law by the arbitrator. Notwithstanding the
foregoing, it is acknowledged that it will be impossible to measure in money the damages that would be suffered if the parties fail to comply with any of the
obligations imposed on them under Sections 12(a) and (b) hereof, and that in the event of any such failure, an aggrieved person will be irreparably damaged
and will not have an adequate remedy at law. Any such person shall, therefore, be entitled to injunctive relief, including specific performance, to enforce such
obligations, and if any action shall be brought in equity to enforce any of the provisions of Sections 12(a) and (b) of this Agreement, neither of the parties
hereto shall raise the defense that there is an adequate remedy at law.
 

15.                                 Choice of Law. This Agreement shall in all respects be governed and construed in accordance with the laws of the State of California,
including all matters of construction, validity and performance, without regard to conflicts of law principles.

 
16.                                 Notices. All notices, demands or other communications regarding this Agreement shall be in writing and shall be sufficiently given if either

personally delivered or sent by facsimile or overnight courier, addressed as follows:
 

(a) If to the Company:
  
 

Accuray Incorporated
 

Attn: Euan Thomson, CEO
 

cc to: General Counsel
 

1310 Chesapeake Terrace
 

Sunnyvale, CA 94089
 

Phone: 408-716-4600
 

Fax: 408-716-4747
  
(b) If to the Executive:
  
 

Robert E. McNamara
 

56 Politzer Drive
 

Menlo Park, CA 94025
 

Phone: 650-326-4511
 

Fax: 650-326-1863
 

17.                                 Severability. Except as otherwise specified below, should any portion of this Agreement be found void or unenforceable for any reason by a
court of competent jurisdiction, the parties intend that such provision be limited or modified so as to make it enforceable, and if such provision cannot be
modified to be enforceable, the unenforceable portion shall be deemed severed from the remaining portions of this Agreement, which shall otherwise remain
in full
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force and effect. If any portion of this Agreement is so found to be void or unenforceable for any reason in regard to any one or more persons, entities, or
subject matters, such portion shall remain in full force and effect with respect to all other persons, entities, and subject matters. This Section shall not operate,
however, to sever (a) the Executive’s obligation to provide the binding release to all entities intended to be released hereunder; or (b) the Company’s
obligations under Sections 3, 4 and 6 of this Agreement.
 

18.                                 Understanding and Authority. The parties understand and agree that all terms of this Agreement are contractual and are not a mere recital,
and represent and warrant that they are competent to covenant and agree as herein provided.

 
19.                                 Integration Clause. This Agreement, the Employment Agreement, and the Employee Confidentiality and Inventions Agreement, contain the

entire agreement of the parties with regard to the matters referenced herein and supersede any prior agreements as to such matters. This Agreement may not
be changed or modified, in whole or in part, except by an instrument in writing signed by the Executive and the Chief Executive Officer of the Company.

 
20.                                 Execution in Counterparts. This Agreement may be executed in counterparts with the same force and effectiveness as though executed in a

single document.
 
21.                                 Binding on Successors. This Agreement shall be binding on the Parties’ respective successors and assigns.
 
22.                                 Section 409A of the Code.
 

(a)                                  The payments and benefits under this Agreement are intended to comply with or be exempt from the application of Section 409A
of the Code. To the extent applicable, this Agreement shall be interpreted in accordance with Section 409A of the Code and Department of Treasury
Regulations and other interpretive guidance issued thereunder. Notwithstanding any provision of this Agreement to the contrary, if the Company
determines that any such compensation or benefits payable under this Agreement may be subject to Section 409A of the Code and related
Department of Treasury guidance, the Company may, with the Executive’s prior written consent, adopt such amendments to this Agreement or adopt
other policies and procedures (including amendments, policies and procedures with retroactive effect), or take any other actions, that the Company
determines are necessary or appropriate to (i) exempt the compensation and benefits payable under this Agreement from Section 409A of the Code
and/or preserve the intended tax treatment of such compensation and benefits, or (ii) comply with the requirements of Section 409A of the Code and
related Department of Treasury guidance.

 
(b)                                 To the extent permitted under Section 409A of the Code, any separate payment or benefit under this Agreement or otherwise shall

not be deemed “nonqualified deferred compensation” subject to Section 409A and the six (6) month delay requirement under 409A(a)(2)(B)(i) of the
Code to the extent provided in the exceptions in Treasury Regulation Section 1.409A-1(b)(4), Section 1.409A-1(b)(9) or any other applicable
exception or provision of Section 409A of the Code.
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(c)                                  To the extent that any reimbursements or corresponding in-kind benefits provided to the Executive under this Agreement,

including, without limitation under Section 2 or Section 10 hereof, are deemed to constitute compensation to the Executive, such amounts shall be
paid or reimbursed reasonably promptly, but not later than December 31 of the year following the year in which the expense was incurred. The
amount of any such payments or expense reimbursements in one year shall not affect the expenses or in-kind benefits eligible for payment or
reimbursement in any other taxable year, and the Executive’s right to such payments or reimbursement of any such expenses shall not be subject to
liquidation or exchange for any other benefit.

 
The parties have carefully read this Agreement in its entirety; fully understand and agree to its terms and provisions; and intend and agree that it is

final and binding on all parties.
 
IN WITNESS WHEREOF, and intending to be legally bound, the parties have executed the foregoing on the dates shown below.

 
ROBERT E. McNAMARA

 

ACCURAY INCORPORATED
   
   
/s/ Robert E. McNamara

 

/s/ Euan Thomson
Robert E. McNamara

 

Euan Thomson
  

Title: Chief Executive Officer
   
   
Date 10/17/08

 

Date 10/22/08
 
 
 

/s/ Darren J. Milliken
 

Darren J. Milliken
 

Associate General Counsel
 

Accuray Incorporated
 

10-21-08
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Exhibit A
 

“ Closing Statement
 

 

 

 

Accuray Incorporated
 

 

ID: 20-8370041
 

 

1310 Chesapeake Terrace
 

 

Sunnyvale, CA 94089
 
Termination Date:    09/11/2008
 

ID:     410
 

Robert McNamara
56 Politzer Dr.
Menlo Park., CA United States 94025
 

Exercisable Options
 

Number
 

Grant
Date

 

Plan/
Type

 
Price (S)

 

Shares
Granted

 

Shares
Exercised

 

Shares
Exercisable

 

Vesting
Stop Date

 

Total
Price

 

Last Date
To Exercise

 

00000790
 

11/07/05
 

1998/ISO
 

4.38000
 

21,875.00
 

0.00
 

21,875.00
 

9/11/2008
 

$ 95,812.50
 

12/11/08
 

00000791
 

11/07/05
 

1998/NQ
 

4.38000
 

128,125.00
 

100,000.00
 

28,125.00
 

9/11/2008
 

$ 123,187.50
 

12/11/08
 

00000997
 

08/23/06
 

1998/ISO
 

9.50000
 

10,966.00
 

0.00
 

293.00
 

9/11/2008
 

$ 2,783.50
 

12/11/08
 

00000997
 

08/23/06
 

1998/NQ
 

9.50000
 

89,034.00
 

0.00
 

74,706.00
 

9/11/2008
 

$ 709,707.00
 

12/11/08
 

00000715
 

01/25/05
 

1998/ISO
 

3.50000
 

114,284.00
 

0.00
 

114,284.00
 

9/11/2008
 

$ 399,994.00
 

12/11/08
 

00000716
 

01/25/05
 

1998/NQ
 

3.50000
 

385,716.00
 

70,000.00
 

315,716.00
 

9/11/2008
 

$1,105,006.00
 

12/11/08
 

00001562
 

08/31/07
 

2007/NQ
 

13.83000
 

60,000.00
 

0.00
 

32,500.00
 

9/11/2008
 

$ 449,475.00
 

12/11/08
 

00002180
 

08/29/08
 

2007/NQ
 

8.25000
 

60,000.00
 

0.00
 

17,500.00
 

9/11/2008
 

$ 144,375.00
 

12/11/08
 

 

   

TOTALS
   

870,000.00
 

170,000.00
 

604,999.00
   

$3,030,340.50
   

                    
Releasable Restricted Stock
Awards

                 

                    

Number
 

Grant
Date

 

Plan/
Type

 
Price (S)

 

Shares
Granted

 

Shares
Released

 

Shares
Releasable

 

Shares
Cancelled

     

00001564
 

08/31/07
 

2007/RSU
 

0.00000
 

10,000.00
 

2,500.00
 

2,500.00
 

5,000.00
     

 

   

TOTALS
   

10,000.00
 

2,500.00
 

2,500.00
 

5,000.00
     

 



 
Exhibit B

 
EMPLOYEE CONFIDENTIALITY AND INVENTIONS AGREEMENT

 
This confidentiality and inventions agreement (the “Agreement”) is made as of Dec 13, 2004 by and between Accuray Incorporated, a California corporation
having a principal place of business at 1310 Chesapeake Terrace, Sunnyvale, California (“Company”) and Robert McNamara (“Employee”).

 
RECITALS:

 
A.                                   Company and Employee are engaged in discussions in contemplation of Company’s employment of Employee.
 
B.                                     In the course of dealings between the Company and Employee, either prior to or during Employee’s employment by Company, each party

may have access to or have disclosed to it information which is of a confidential nature as that term is later defined in this Agreement.
 
C.                                     In addition, Employee may possess confidential information which Employee does not have the right to share with Company, or may be

bound by agreements with or policies of third parties which purport to limit what Employee may do with or for the Company.
 
D.                                    Company and Employee each desire to establish and set forth their individual obligations with respect to the other’s Confidential

Information and obligations.
 

AGREEMENT:
 

In consideration of the foregoing and of the following promises, agreements, warranties and representations, Company and Employee agree as
follows:

 
Confidentiality/Non-disclosure

 
1.                                  “Confidential Information” as used in this Agreement shall mean any and all technical and non-technical information including patent,

copyright, trade secret, and proprietary information, techniques, sketches, drawings, models, inventions, know-how, processes, apparatus, equipment,
algorithms, software programs, software source documents, and formulae, and includes, without limitation, information concerning research, experimental
work, development, design details and specifications, engineering, financial information, procurement requirements, purchasing, manufacturing, customer
information and lists, business forecasts, sales and merchandising, and marketing plans and information.

 
2.                                  Each of the parties agrees that it will not make any use of any Confidential Information of the other party which is supplied to or obtained by

it in writing, orally or by observation, except to the extent necessary for negotiations, discussions, and consultations with personnel or authorized
representatives of the other party; and any purpose the other party to whom such information is confidential may hereafter authorize in writing.

 
3.                                  Each of the parties agrees that it shall treat all Confidential Information of the other party with the same degree of care as it accords to its

own Confidential Information, and each of the parties represents that it exercises reasonable care to protect its own Confidential Information.
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4.                                       Each of the parties further agrees that it shall not publish, copy or disclose any Confidential Information of the other party to any third party

and that it shall use best efforts to prevent inadvertent disclosure of such Confidential Information to any third party.
 
5.                                       Each party’s obligations under Paragraphs 2, 3, and 4 with respect to any portion of the other party’s Confidential Information shall

terminate when the party receiving that Confidential Information (the “receiving party”) can document that:
 

(a)                             the Confidential Information was in the public domain at the time it was communicated to the receiving party by the other party;
 
(b)                            it entered the public domain subsequent to the time it was communicated to the receiving party by the other party through no fault

of the receiving party;
 
(c)                             it was in the receiving party’s possession free of any obligation of confidence at the time it was communicated to the receiving

party by the other party;
 
(d)                            it was rightfully communicated to the receiving party free of any obligation of confidence subsequent to the time it was

communicated to the receiving party by the other party;
 
(e)                             it was developed by employees or agents of the receiving party independently of and without reference to any information

communicated to the receiving party by the other party;
 
(f)                               it was communicated by the other party to an unaffiliated third party free of any obligation of confidence; or

 
(g)                            the communication was in response to a valid order by a court or other governmental body, was otherwise required by law, or was

necessary to establish the rights of either party under this Agreement.
 

6.                                       All materials (including, without limitation, documents, drawings, models, apparatus, sketches, designs and lists) furnished to one party by
the other, and which are designated in writing in an Attachment to this Agreement to be the property of such party, shall remain the property of such party and
shall be returned to it promptly at its request, together with any copies thereof.

 
7.                                       Neither party shall communicate any information to the other in violation of the proprietary rights of any third party.



 
8.                                       Neither party shall export, directly or indirectly, any technical data acquired from the other pursuant to this Agreement or any product

utilizing any such data to any country for which the U.S. Government or any agency thereof at the time of export requires an export license or other
government approval without first obtaining such license or approval.

 
9.                                       This Agreement shall govern all communications between the parties that are made during the period from the effective date of this

Agreement to the date on which either party receives from the other written notice that subsequent communications shall not be so governed, provided,
however, that each party’s obligations under Paragraphs 2, 3, and 4 with respect to Confidential Information of the other party which it has previously
received shall continue in perpetuity unless terminated pursuant to paragraph 5.
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10.                                 Employee warrants and represents to the Company that Employee can carry out Employee’s obligations in this Agreement, can be

employed by the Company in the capacity described in the employment agreement between them or in the Company’s letter offering employment to the
Employee, and can carry out all of the duties of such employment without breaching or violating any contractual or other duty which Employee owes to any
former employer or other third party.

 
11.                                 Employee further warrants and represents to the Company that, in performing the Employee’s duties to the Company under this and any

other agreements between them, Employee shall neither make use of nor disclose to the Company any Confidential Information of any third party unless
Employee has the legal right to so use or disclose.

 
12.                                 Employee agrees to hold harmless, defend, and indemnify the Company from and against any claim or suit against the Company by a third

party which is based upon Employee’s failure to act in full accord with Employee’s warranties and representations contained in 10 and 11 above.
 

Inventions/Assignment
 

13.                                 Inventions shall mean all of the Employee’s right (including rights in copyrights), title and interest in and to ideas, inventions,
developments, improvements, enhancements, creations, and other manifestations of intellectual property, whether or not protected or protectable by patent,
copyright, trade name or trade secret laws, which are conceived or developed or reduced to practice (a) by Employee or with Employee’s participation during
the course and within the scope of his employment by the Company, (b) at any time utilizing any human or other resources of the Company, or (c) during the
period of employment and which relate to the business of the Company as being conducted or contemplated by the Company.

 
14.                                 Employee acknowledges and agrees that part of what Employee is being paid for is Employee’s work in connection with Inventions and,

accordingly, Employee agrees that all Inventions are the property of the Company. Employee agrees to execute such patent and other applications, in the
United States and other countries for the purpose of protecting Inventions, and such instruments of assignment of Inventions to the Company, as the Company
requests, either during or after the period of Employee’s employment by the Company.

 
Miscellaneous

 
15.                                 Since unauthorized disclosure of Confidential Information and failure to participate in an application or assignment will diminish the value

to the parties of the proprietary interests that are the subject of this Agreement, if either party breaches any of its obligations hereunder, the other shall be
entitled to equitable relief to protect its interests therein, including but not limited to injunctive relief, as well as money damages.

 
16.                                 This Agreement shall be construed in accordance with the laws of the State of California, the state in which the Company is located and in

which Employee is to be employed, without giving effect to principles of choice of law or conflict of laws.
 
17.                                 This Agreement is the complete and exclusive statement of the agreement between the parties, and supersedes all prior written and oral

communications and agreements relating to the subject matter hereof.
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18.                                 Any notice required to be given under this Agreement shall be deemed received upon personal delivery or acknowledgment of receipt of

facsimile, the day following delivery to a reputable overnight courier, or three (3) days after mailing if sent by registered or certified mail, return receipt
requested, to the addresses of the parties set forth below, or to such other address as either of the parties shall have furnished to the other in writing.

 
19.                                  In the event of invalidity of any provision of this Agreement, the parties agree that such invalidity shall not affect the validity of the

remaining portions of this Agreement, and further agree to substitute for the invalid provision a valid provision which most closely approximates the intent
and economic effect of the invalid provision.

 
IN WITNESS WHEREOF, the parties have executed this Agreement in duplicate as of the date first written above.

 
 
Accuray Incorporated

 

“Employee”
   
   
By: /s/ Robert E. McNamara

 

/s/ Loretta Hillberry
Signature

 

Signature
   
   
Robert E. McNamara

  

Printed Name
 

Address



   
   
Title:

   

1310 Chesapeake Terrace
 

Address
Sunnyvale, CA 94089

 

Accuray, Inc.
  

1310 Chesapeake Terrace
56 Politzer Drive

 

Sunnyvale, CA 94089
Menlo Park, CA 94025
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III.  ACKNOWLEDGEMENT OF ACCURAY’S CODE OF CONDUCT AND ETHICS

 
I have received and read Accuray’s Code of Conduct and Ethics. I understand the standards and policies contained in Accuray’s Code of Conduct

and Ethics, Accuray’s Code of Ethics on Interactions with Health Care Professionals and understand that there may be additional policies or laws specific to
my job. I further agree to comply with Accuray’s Code of Conduct and Ethics, Accuray’s Code of Ethics on Interactions with Health Care Professionals.

 
If I have questions concerning the meaning or application of Accuray’s Code of Conduct and Ethics, Accuray’s Code of Ethics on Interactions with

Health Care Professionals, any company policies or the legal and regulatory requirements applicable to my job, I know I can consult my supervisor, the
Human Resources Department, the in-house General Counsel, the CFO or the Compliance Officer, knowing that my questions or reports to these sources will
be maintained in confidence.

 
 

 

/s/ Robert McNamara
 

Employee Name
  
 

/s/ Robert McNamara
 

Signature
  
 

12/13/04
 

Date
 

Please sign and return this form to the Human Resources Department at Accuray Headquarters:
 
 

 

Att’n: Human Resources Manager
 

 

1310 Chesapeake Terrace
 

 

Sunnyvale, CA 94089
 



Exhibit 10.2
 

GENERAL RELEASE AND SEPARATION AGREEMENT
 

This General Release and Separation Agreement (hereafter “Agreement”) is entered into between Christopher Mitchell (the “Executive”), and
Accuray Incorporated (the “Company”), effective on the eighth calendar day following the Executive’s signature (the “Effective Date”), unless he revokes his
acceptance in accordance with the terms of Section 6(b), below.

 
WHEREAS, the Executive was Senior Vice President, General Counsel of the Company, pursuant to the terms of an employment offer letter dated

May 3, 2007 (the “Employment Agreement”);
 
WHEREAS, the Executive resigned effective September 11, 2008; and
 
WHEREAS, the Company and the Executive now wish to document the termination of their employment relationship and fully and finally to resolve

all matters between them;
 
THEREFORE, in exchange for the good and valuable consideration set forth herein, the adequacy of which is specifically acknowledged, the

Executive and the Company hereby agree as follows:
 
1.                                       Resignation of Employment.  The Executive confirms his resignations of his employment and of his position as an officer of the Company

effective September 11, 2008 (the “Resignation Date”).  The parties hereby acknowledge and agree that the Executive’s resignation of employment
constitutes a “separation from service” from the Company within the meaning of Section 409A(a)(2)(A)(i) of the Internal Revenue Code of 1986, as amended
(the “Code”), and Treasury Regulation Section 1.409A-1(h) (a “Separation from Service”).  As of the Resignation Date, the Employment Agreement shall
automatically terminate and be of no further force and effect, and neither the Company nor the Executive shall have any further obligations thereunder, except
as expressly provided herein.  Notwithstanding the foregoing, the Company shall be obligated to Executive for severance payments and continuation of
benefits as contemplated by Section 8 of the Employment Agreement and as set forth in Section 3 below.

 
2.                                       Payment of Accrued Wages and Expenses.  The Executive acknowledges receipt, on the Resignation Date, of an amount equal to all

accrued wages through the Resignation Date, including accrued, unused vacation and/or paid time off, less applicable taxes and other authorized withholding. 
The Executive shall be promptly reimbursed for all expenses incurred by him on behalf of the Company, and submitted on or before October 31, 2008 for
reimbursement in accordance with the Company’s expense reimbursement policies.   The Executive also acknowledges receipt of his bonus for the
Company’s 2008 fiscal year.

 
3.                                       Cash Severance Benefits and COBRA Premiums.  The Executive agrees that, except as set forth in this Agreement, he is entitled to no

additional pay or benefits in conjunction with the termination of his employment.  Subject to Section 22(b) of this Agreement, ten days following the
Effective Date of this Agreement, the Company shall pay to the Executive, in a lump-sum, cash severance in the gross amount of $286,713.70 (two hundred
eighty-six thousand,

 

 
seven hundred thirteen dollars and seventy cents) (the “Severance Payment”), which the parties acknowledge and agree represents the amount of the
“Severance Payment” calculated under, and as defined in, Section 8(a) of the Employment Agreement, consisting of eight months’ base salary ($173,334.20),
target bonus at 50% of the Executive’s base salary for a period of eight months ($86,667.10), and pro-rated bonus for the current fiscal year at target
($26,712.40).  The Severance Payment shall be paid net of applicable taxes and other authorized withholding.  In addition, in the event that the Executive
elects to continue healthcare coverage pursuant to the Consolidated Omnibus Budget and Reconciliation Act  (“COBRA”) for himself, his spouse and his
children, as applicable and to the extent eligible, the Company shall pay the Executive’s COBRA premiums for the period commencing on the date on which
the Executive’s Company-sponsored healthcare coverage would otherwise terminate (absent COBRA) and ending on the earlier to occur of the eight
(8) month anniversary of such date or the expiration of the period during which the Executive would be entitled to continuation coverage under COBRA
absent this provision.
 

4.                                       Stock Options and Restricted Stock Units.  The Executive acknowledges that as of the Resignation Date, the Executive was vested in Stock
Options and Restricted Stock Units (“RSUs”) as reflected in the report attached as Exhibit A hereto.  The Executive further acknowledges that vesting in the
Stock Options and RSUs ceased on the Resignation Date, and all Stock Options and RSUs not then vested were cancelled and forfeited as of that date. 
Except as specifically set forth herein, the Executive’s rights with respect to Stock Options and RSUs issued to him are governed by the Stock Option and
Restricted Stock Unit Agreements entered into between the Executive and the Company, and the applicable Company equity incentive plan(s) and
Notice(s) of Grant.
 

5.                                       Outplacement Assistance and Executive Coaching Services.  The Company will pay for outplacement assistance for the Executive in an
amount not to exceed $10,000 (ten thousand dollars), provided that the Executive receives such outplacement assistance on or before December 31, 2010. 
Outplacement assistance shall be provided by Challenger Gray and Christmas.  The Executive shall continue to have access to executive coaching through
Anthony Smith, to the extent that such services were purchased by the Company on his behalf prior to the Resignation Date, provided that the Executive
receives such executive coaching on or before December 31, 2010.
 

6.                                       General Release of Claims by the Executive.
 

(a)                                  The Executive, on behalf of himself and his executors, heirs, administrators, representatives and assigns, hereby agrees to
release and forever discharge the Company and all predecessors, successors and their respective parent corporations, affiliates, related, and/or
subsidiary entities, and all of their past and present investors, directors, shareholders, officers, general or limited partners, executives, attorneys,
agents and representatives, and executive benefit plans in which the Executive is or has been a participant by virtue of his employment with the
Company, from any and all claims, debts, demands, accounts, judgments, rights, causes of action, equitable relief, damages, costs, charges,
complaints, obligations, promises, agreements, controversies, suits, expenses, compensation, responsibility and liability of every kind and character
whatsoever (including attorneys’ fees and costs), whether in law or equity, known or
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unknown, asserted or unasserted, suspected or unsuspected (collectively, “Claims”), which the Executive has or may have had against such entities
based on any events or circumstances arising or occurring on or prior to the date hereof or on or prior to the Resignation Date, arising directly or
indirectly out of, relating to, or in any other way involving in any manner whatsoever the Executive’s employment by the Company or the separation
thereof, and any and all claims arising under federal, state, or local laws relating to employment, including without limitation claims of wrongful
discharge, breach of express or implied contract, fraud, misrepresentation, defamation, or liability in tort, claims of any kind that may be brought in
any court or administrative agency, any claims arising under Title VII of the Civil Rights Act of 1964, the Age Discrimination in Employment Act,
the Americans with Disabilities Act, the Fair Labor Standards Act, the Executive Retirement Income Security Act, the Family and Medical Leave
Act, and similar state or local statutes, ordinances, and regulations, including, without limitation, the California Family Rights Act, the California
Fair Employment and Housing Act and the California Labor Code.

 
Notwithstanding the generality of the foregoing, the Executive does not release the following claims and rights:

 
(i)                                     Claims for unemployment compensation or any state disability insurance benefits pursuant to the terms of applicable state

law;
 

(ii)                                  Claims to continued participation in certain of the Company’s group benefit plans pursuant to the terms and conditions of
the federal law known as COBRA;

 
(iii)                               The Executive’s right to bring to the attention of the Equal Employment Opportunity Commission claims of

discrimination; provided, however, that the Executive does release his right to secure damages for any alleged discriminatory treatment;
 

(iv)                              The Executive’s rights under the Indemnification Agreement between Company and Executive and under applicable law
(including California Labor Code Section 2802), the General Corporation Law of Delaware and the Company’s D&O policy to seek
indemnity for acts committed, or omissions, within the course and scope of the Executive’s employment duties; and

 
(v)                                 Claims for breach of this Separation Agreement.

 
(b)                                 In accordance with the Older Workers Benefit Protection Act of 1990, the Executive acknowledges that he is aware of the

following:
 

(i)                                     This Section and this Agreement are written in a manner calculated to be understood by the Executive.
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(ii)                                  The waiver and release of claims under the ADEA contained in this Agreement does not cover rights or claims that may

arise after the date on which the Executive signs this Agreement.
 

(iii)                               This Agreement provides for consideration in addition to anything of value to which the Executive is already entitled.
 

(iv)                              The Executive has been advised to consult an attorney before signing this Agreement.
 

(v)                                 The Executive has been granted forty-five (45) days after he is presented with this Agreement to decide whether or not to
sign this Agreement.  If the Executive executes this Agreement prior to the expiration of such period, he does so voluntarily and after
having had the opportunity to consult with an attorney, and hereby waives the remainder of the forty-five (45) day period.

 
(vi)                              The Executive has the right to revoke this general release within seven (7) days of signing this Agreement.  In the event

this general release is revoked, this Agreement will be null and void in its entirety, and the Executive will not receive the benefits of this
Agreement.

 
If the Executive wishes to revoke this agreement, he must deliver written notice stating that intent to revoke, in accordance with the notice provisions of
Section 17 of this Agreement, on or before 5:00 p.m. on the seventh (7th) day after the date on which the Executive signs this Agreement.
 

7.                                       The Company’s Release of Claims. The Company voluntarily releases and discharges the Executive and his heirs, successors,
administrators, representatives and assigns from all Claims which it may have against the Executive as the result of his employment or the discontinuance of
his employment and that are based upon facts known, or which in the exercise of reasonable diligence should have been known, to the Company’s Board of
Directors.  Notwithstanding the foregoing, nothing herein shall release or discharge any Claim by the Company against the Executive, or the right of the
Company to bring any action, legal or otherwise, against the Executive as a result of any failure by him to perform his obligations under this Agreement, or as
a result of any acts of intentional misconduct or recklessness (including, but not limited to, fraud, embezzlement, misappropriation, or other malfeasance).

 
8.                                       Waiver of Rights Under California Civil Code Section 1542.  The Company and the Executive acknowledge that they have been advised of

and are familiar with the provisions of California Civil Code Section 1542, which provides as follows:
 

“A general release does not extend to claims which the creditor does not know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have materially affected his or her settlement with the debtor.”

 
Being aware of said code section, the Company and the Executive hereby expressly waive any rights they may have thereunder, as well as under any other
statutes or common law principles of similar effect; provided, however, that such waiver is not intended to affect claims expressly
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preserved under the terms of the parties’ respective releases.
 

9.                                       Nondisparagement.  The Executive agrees that neither he nor anyone acting by, through, under or in concert with him shall disparage or
otherwise communicate negative statements or opinions about the Company, its Board members, officers, executives or business.  The Company agrees that
neither its Board members nor officers shall disparage or otherwise communicate negative statements or opinions about the Executive.

 
10.                                 Restrictive Covenants.  The Executive acknowledges his continuing obligations, pursuant to Section 10(a), (b) and (d) of the Employment

Agreement.
 
11.                                 Cooperation.  The Executive agrees to give reasonable cooperation, at the Company’s request, in any pending or future litigation or

arbitration brought against the Company and in any investigation that the Company or any government entity may conduct.    The Company shall reimburse
the Executive for all out of pocket expenses reasonably incurred by him in compliance with this Section 11.
 

12.                                 Executive’s Representations and Warranties.  The Executive represents and warrants that:
 

(a)                                  He has been paid all wages owed to him by the Company, including all accrued, unused vacation and/or paid time off, as of the
date of execution of this Agreement;

 
(b)                                 As of the date of execution of this Agreement, he has not sustained any injuries for which he might be entitled to compensation

pursuant to California’s Workers Compensation law;
 

(c)                                  The Executive has not initiated any adversarial proceedings of any kind against the Company or against any other person or entity
released herein, nor will he do so in the future, except as specifically allowed by this Agreement.

 
13.                                 Confidential Information; Return of Company Property.
 

(a)                                  The Executive hereby expressly confirms his continuing obligations to the Company pursuant to Section 10(a) of the Employment
Agreement, and pursuant to the Employee Invention Assignment and Confidentiality Agreement executed by the Executive, a copy of which is
attached as Exhibit B and incorporated herein by reference.
 

(b)                                 The Executive shall deliver to the Company within five days of the Resignation Date, all originals and copies of correspondence,
drawings, manuals, letters, notes, notebooks, reports, programs, plans, proposals, financial documents, or any other documents concerning the
Company and its customers’, business plans, marketing strategies, products, processes or business of any kind, and all originals and copies of
documents that contain proprietary information or trade secrets of the Company that are in the possession or control of the Executive or his agents or
representatives.
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(c)                                  The Executive shall return to the Company within five days of  the Resignation Date all equipment of the Company in his

possession or control.  Notwithstanding the foregoing, the Executive will be permitted to retain the personal computer (Panasonic Toughbook laptop
computer) provided by the Company for Executive’s use, which laptop computer the parties agree has a depreciated value of $1,200 (one thousand
two hundred dollars).  Notwithstanding the foregoing, the Company shall be permitted to retain the laptop computer for such time as is reasonably
necessary to remove from it all Company information and software.
 
14.                                 Taxes.  To the extent any taxes may be payable by the Executive for the benefits provided to him by this Agreement beyond those withheld

by the Company, the Executive agrees to pay them himself and to indemnify and hold the Company and the other entities released herein harmless for any tax
claims or penalties, and associated attorneys’ fees and costs, resulting from any failure by him to make required payments.

 
15.                                 In the Event of a Claimed Breach.  All controversies, claims and disputes arising out of or relating to this Agreement, including without

limitation any alleged violation of its terms, shall be resolved by final and binding arbitration before a single neutral arbitrator in San Jose, California, in
accordance with the applicable dispute resolution rules of the Judicial Arbitration and Mediation Service (“JAMS”). The arbitration shall be commenced by
filing a demand for arbitration with JAMS within 60 (sixty) days after the filing party has given notice of such breach to the other party.  The arbitrator shall
have authority to award the prevailing party attorneys’ fees and expert fees, if any.  Notwithstanding the foregoing, it is acknowledged that it will be
impossible to measure in money the damages that would be suffered if the parties fail to comply with any of the obligations imposed on them under Sections
13(a) and (b) hereof, and that in the event of any such failure, an aggrieved person will be irreparably damaged and will not have an adequate remedy at law. 
Any such person shall, therefore, be entitled to injunctive relief, including specific performance, to enforce such obligations, and if any action shall be
brought in equity to enforce any of the provisions of Sections 13(a) and (b) of this Agreement, neither of the parties hereto shall raise the defense that there is
an adequate remedy at law.

 
16.                                 Choice of Law.  This Agreement shall in all respects be governed and construed in accordance with the laws of the State of California,

including all matters of construction, validity and performance, without regard to conflicts of law principles.
 
17.                                 Notices.  All notices, demands or other communications regarding this Agreement shall be in writing and shall be sufficiently given if

either personally delivered or sent by facsimile or overnight courier, addressed as follows:
 

(a)                                  If to the Company:
 

Accuray Incorporated
Attn:  Euan Thomson, CEO
1310 Chesapeake Terrace
Sunnyvale, CA  94089
Phone:  408-716-4600
Fax:  408-716-4747
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(b)                                 If to the Executive:

 
Christopher Mitchell
15 Emerald Lake Place
Emerald Hills, CA  94062
Phone:  650-703-7549

 
18.                                 Severability.  Except as otherwise specified below, should any portion of this Agreement be found void or unenforceable for any reason by

a court of competent jurisdiction, the parties intend that such provision be limited or modified so as to make it enforceable, and if such provision cannot be
modified to be enforceable, the unenforceable portion shall be deemed severed from the remaining portions of this Agreement, which shall otherwise remain
in full force and effect.  If any portion of this Agreement is so found to be void or unenforceable for any reason in regard to any one or more persons, entities,
or subject matters, such portion shall remain in full force and effect with respect to all other persons, entities, and subject matters.  This paragraph shall not
operate, however, to sever the Executive’s obligation to provide the binding release to all entities intended to be released hereunder.

 
19.                                 Understanding and Authority.  The parties understand and agree that all terms of this Agreement are contractual and are not a mere recital,

and represent and warrant that they are competent to covenant and agree as herein provided.
 
20.                                 Integration Clause.  This Agreement, the Employment Agreement, and the Employee Invention Assignment and Confidentiality Agreement

contain the entire agreement of the parties with regard to the matters referenced herein and supersede any prior agreements as to such matters. This
Agreement may not be changed or modified, in whole or in part, except by an instrument in writing signed by the Executive and the Chief Executive Officer
of the Company.   The Indemnification Agreement between the Company and the Executive shall not be affected by the existence of this Agreement,
including this Section 20 hereof, and shall remain in full force and effect.

 
21.                                 Execution in Counterparts.  This Agreement may be executed in counterparts with the same force and effectiveness as though executed in a

single document.
 
22.                                 Section 409A of the Code.
 

(a)                                  The payments and benefits under this Agreement are intended to be exempt from the application of Section 409A of the Code.  To
the extent applicable, this Agreement shall be interpreted in accordance with Section 409A of the Code and Department of Treasury Regulations and
other interpretive guidance issued thereunder.  Notwithstanding any provision of this Agreement to the contrary, if the Company determines that any
such compensation or benefits payable under this Agreement may be subject to Section 409A of the Code and related Department of Treasury
guidance, the Company may, with the Executive’s prior written consent, adopt such amendments to this Agreement or adopt other policies and
procedures (including amendments, policies and procedures with retroactive effect), or take any other actions, that the Company
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determines are necessary or appropriate to (i) exempt the compensation and benefits payable under this Agreement from Section 409A of the Code
and/or preserve the intended tax treatment of such compensation and benefits, or (ii) comply with the requirements of Section 409A of the Code and
related Department of Treasury guidance.
 

(b)                                 Notwithstanding anything to the contrary in this Agreement, no payment or benefits, including without limitation the amount
payable under Section 3 hereof, shall be paid to the Executive during the six (6) month period following the Executive’s Separation from Service if
the Company determines that paying such amount at the time or times indicated in this Agreement would be a prohibited distribution under
Section 409A(a)(2)(B)(i) of the Code.  If the payment of any such amount is delayed as a result of the previous sentence, then on the first business
day following the end of such six (6) month period (or such earlier date upon which such amount can be paid under Section 409A of the Code
without resulting in a prohibited distribution, including as a result of the Executive’s death), the Company shall pay the Executive a lump-sum
amount equal to the cumulative amount that would have otherwise been payable to the Executive during such period.
 

(c)                                  To the extent permitted under Section 409A of the Code, any separate payment or benefit under this Agreement or otherwise shall
not be deemed “nonqualified deferred compensation” subject to Section 409A and the six (6) month delay requirement under 409A(a)(2)(B)(i) of the
Code to the extent provided in the exceptions in Treasury Regulation Section 1.409A-1(b)(4), Section 1.409A-1(b)(9) or any other applicable
exception or provision of Section 409A of the Code.
 

(d)                                 To the extent that any reimbursements or corresponding in-kind benefits provided to the Executive under this Agreement,
including, without limitation under Section 2 or Section 11 hereof, are deemed to constitute compensation to the Executive, such amounts shall be
paid or reimbursed reasonably promptly, but not later than December 31 of the year following the year in which the expense was incurred.  The
amount of any such payments or expense reimbursements in one year shall not affect the expenses or in-kind benefits eligible for payment or
reimbursement in any other taxable year, and the Executive’s right to such payments or reimbursement of any such expenses shall not be subject to
liquidation or exchange for any other benefit.
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The parties have carefully read this Agreement in its entirety; fully understand and agree to its terms and provisions; and intend and agree that it is

final and binding on all parties.
 



IN WITNESS WHEREOF, and intending to be legally bound, the parties have executed the foregoing on the dates shown below.
 

CHRISTOPHER MITCHELL
 

ACCURAY INCORPORATED
   
   
/s/ Christopher D. Mitchell

 

/s/ Euan Thomson
Christopher Mitchell

 

Euan Thomson
  

Title: Chief Executive Officer
   
   
Date Oct. 24, 2008

 

Date 10-27-08
     
   
  

/s/ Darren J. Milliken
  

Associate General Counsel
  

Accuray Incorporated
  

10-27-08
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Exhibit A
 
 

Accuray Incorporated
  Closing Statement ID: 20-8370041
 

1310 Chesapeake Terrace
 

Sunnyvale, CA 94089
Termination Date:        9/11/2008

 

 
Christopher Mitchell ID: 758
15 Emerald Lake Place

 

Emerald Hills, CA United States 94062
 

 

Exercisable Options
 

Number
 

Grant
Date

 

Plan/
Type

 
Price ($)

 

Shares
Granted

 

Shares
Exercised

 

Shares
Exercisable

 

Vesting
Stop Date

 

Total
Price

 

Last Date
To Exercise

 

00002056
 

02/29/08
 

2007/NQ
 

10.36000
 

30,000.00
 

0.00
 

5,000.00
 

9/11/2008
 

$ 51,800.00
 

12/11/08
 

00002184
 

08/29/08
 

2007/NQ
 

8.25000
 

30,000.00
 

0.00
 

1,250.00
 

9/11/2008
 

$ 10,312.50
 

12/11/08
 

00001533
 

05/25/07
 

2007/NQ
 

24.14000
 

73,432.00
 

0.00
 

26,686.80
 

9/11/2008
 

$644,219.35
 

12/11/08
 

00001532
 

05/25/07
 

2007/ISO
 

24.14000
 

16,568.00
 

0.00
 

3,313.00
 

9/11/2008
 

$ 79,975.82
 

12/11/08
 

 

   

TOTALS
   

150,000.00
 

0.00
 

36,249.80
   

$786,307.67
   

 
Releasable Restricted Stock Awards
 

Number
 

Grant
Date

 

Plan/
Type

 
Price ($)

 

Shares
Granted

 

Shares
Released

 

Shares
Releasable

 

Shares
Cancelled

 

00001526
 

05/25/07
 

2007/RSU
 

0.00000
 

10,000.00
 

2,500.00
 

0.00
 

7,500.00
 

00002064
 

02/29/08
 

2007/RSU
 

0.00000
 

5,000.00
 

0.00
 

0.00
 

5,000.00
 

00002186
 

08/29/08
 

2007/RSU
 

0.00000
 

2,500.00
 

0.00
 

0.00
 

2,500.00
 

 

   

TOTALS
   

17,500.00
 

2,500.00
 

0.00
 

15,000.00
 

 
1

 
Exhibit B

 
Initials: Employee /s/ CM

Accuray /s/ PV
Page 1 of 7

 

 
EMPLOYEE INVENTION ASSIGNMENT AND

CONFIDENTIALITY AGREEMENT
 

In consideration of, and as a condition of my employment with Accuray, Inc., a California corporation (“Accuray”),I hereby represent to, and agree
with Accuray as follows:

 



1.                                      Effective Date. I understand that this Agreement shall take effect on the date I begin work with Accuray (“Effective Date”).
 
2.                                      Purpose of Agreement. I understand that Accuray is engaged in a continuous program of research, development, production and marketing

in connection with its business and that it is critical for Accuray to preserve and protect its “Proprietary Information” (as defined in Section 8 below), its
rights in “Inventions” (as defined in Section 3 below) and in all related intellectual property rights. Accordingly, I am entering into this Employee Invention
Assignment and Confidentiality Agreement (this “Agreement”) as a condition of my employment with Accuray, whether or not I am expected to create
inventions of value for Accuray.

 
3.                                      Disclosure of Inventions. I will promptly disclose in confidence to Accuray all ideas, writings, discoveries, inventions, improvements,

designs, original works of authorship, formulas, processes, compositions of matter, computer software programs, databases, mask works and trade secrets that
I make or conceive of or first reduce to practice or create, either alone or jointly with others, during the period of my employment, whether or not in the
course of my employment, and whether or not patentable, copyrightable or protectable as trade secrets (the “Inventions”). I agree to maintain adequate and
current written records on the development of all Inventions.

 
4.                                      Work for Hire; Assignment of Inventions. I acknowledge and agree that any copyrightable works prepared by me within the scope of my

employment are “works for hire” under the Copyright Act and that Accuray will be considered the author and owner of such copyrightable works. I agree that
all Inventions that (i) are developed using equipment, supplies, facilities or trade secrets of Accuray, (ii) result from work performed by me for Accuray, or
(iii) relate to Accuray’s business or actual or demonstrably anticipated research and development (the “Assigned Inventions”), will be the sole and exclusive
property of Accuray. I hereby irrevocably assign, and agree to assign, the Assigned Inventions to Accuray.

 
5.                                      Labor Code Section 2870 Notice. I have been notified and understand that the provisions of Sections 3 and 4 of this Agreement do not

apply to any Assigned Invention that qualifies fully under the provisions of Section 2870 of the California Labor Code, which states as follows:
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ANY PROVISION IN AN EMPLOYMENT AGREEMENT WHICH PROVIDES THAT AN EMPLOYEE SHALL ASSIGN, OR OFFER TO
ASSIGN, ANY OF HIS OR HER RIGHTS IN AN INVENTION TO HIS OR HER EMPLOYER SHALL NOT APPLY TO AN INVENTION
THAT THE EMPLOYEE DEVELOPED ENTIRELY ON HIS OR HER OWN TIME WITHOUT USING THE EMPLOYER’S EQUIPMENT,
SUPPLIES, FACILITIES, OR TRADE SECRET INFORMATION EXCEPT FOR THOSE INVENTIONS THAT EITHER: (1) RELATE AT
THE TIME OF CONCEPTION OR REDUCTION TO PRACTICE OF THE INVENTION TO THE EMPLOYER’S BUSINESS, OR ACTUAL
OR DEMONSTRABLY ANTICIPATED RESEARCH OR DEVELOPMENT OF THE EMPLOYER; OR (2) RESULT FROM ANY WORK
PERFORMED BY THE EMPLOYEE FOR THE EMPLOYER. TO THE EXTENT A PROVISION IN AN EMPLOYMENT AGREEMENT
PURPORTS TO REQUIRE AN EMPLOYEE TO ASSIGN AN INVENTION OTHERWISE EXCLUDED FROM BEING REQUIRED TO BE
ASSIGNED UNDER CALIFORNIA LABOR CODE SECTION 2870(a), THE PROVISION IS AGAINST THE PUBLIC POLICY OF THIS
STATE AND IS UNENFORCEABLE.
 

Accordingly, I acknowledge that Inventions set forth in Schedule A (“Employee’s Disclosure”) are excluded from the operation of this Agreement.
[NOTE: We recommend getting a record of all Inventions developed prior to employment with Accuray to avoid any ambiguity or argument as to what
was developed during the period of employment.]

 
6.                                      Assignment of Other Rights. In addition to the foregoing assignment of Assigned Inventions to Accuray, I hereby irrevocably transfer and

assign to Accuray: (i) all worldwide patents, patent applications, copyrights, mask works, trade secrets and other intellectual property rights, including but not
limited to rights in databases, in any Assigned Inventions, along with any registrations of or applications to register such rights; and (ii) any and all “Moral
Rights” (as defined below) that I may have in or with respect to any Assigned Inventions. I also hereby forever waive and agree never to assert any and all
Moral Rights I may have in or with respect to any Assigned Inventions, even after termination of my work on behalf of Accuray. “Moral Rights” mean any
rights to claim authorship of or credit on an Assigned Inventions, to object to or prevent the modification or destruction of any Assigned Inventions, or to
withdraw from circulation or control the publication or distribution of any Assigned Inventions, and any similar right, existing under judicial or statutory law
of any country or subdivision thereof in the world, or under any treaty, regardless of whether or not such right is denominated or generally referred to as a
“moral right.”

 
7.                                      Cooperation. At Accuray’s request and expense, I will, during the term of my employment and thereafter, cooperate with and assist

Accuray, and perform such further acts and execute, acknowledge and deliver to Accuray such further documents, as Accuray may deem necessary or
advisable in order to obtain, establish, perfect, maintain, evidence, enforce or
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otherwise protect any of the rights, title and interests assigned, transferred, conveyed, or licensed (or intended to be assigned, transferred, conveyed, or
licensed) to Accuray under this Agreement, or otherwise carry out the intent and accomplish the purposes of this Agreement. Without limiting the generality
of the foregoing, to the extent permitted by applicable law, I hereby appoint Accuray as my attorney-in-fact (which appointment is coupled with an interest),
with full power of substitution and delegation, with the right (but not the obligation) to perform any such acts and to execute, acknowledge and deliver any
such documents on my behalf.
 



8.                                      Proprietary Information. I understand that my employment by Accuray creates a relationship of confidence and trust with respect to any
information of a confidential or secret nature that may be disclosed to me by Accuray or a third party that relates to the business of Accuray or to the business
of any parent, subsidiary, affiliate, customer or supplier of Accuray or any other party to which Accuray owes a duty of confidentiality, whether or not labeled
or identified as proprietary or confidential, and including any copies, portions, extracts and derivatives thereof, except to the extent that I can prove that such
information or materials (i) are or become generally known to the public through lawful means and through no act or omission of mine; (ii) were part of my
general knowledge prior to my employment by Accuray; or (iii) are disclosed to me without restriction by a third party who rightfully possesses the
information and is under no duty of confidentiality with respect thereto (the “Proprietary Information”). Such Proprietary Information includes, but is not
limited to, Assigned Inventions, marketing plans, product plans, business strategies, financial information, forecasts, personnel information, customer lists
and data, and domain names. Except as disclosed on Schedule A to this Agreement, I have no knowledge of Accuray’s business or Proprietary Information,
other than information I have learned from Accuray in the course of being hired and employed

 
9.                                      Confidentiality.  At all times, both during my employment and after its termination, I will keep and hold all such Proprietary Information in

strict confidence and trust. I agree to maintain at my work station and/or any other place under my control only such Proprietary information that is necessary
to carry out my responsibilities as an employee of Accuray. I agree to return to the appropriate person or location or otherwise properly dispose of Proprietary
Information once that necessity no longer exists. I also agree not to make copies or otherwise reproduce Proprietary Information except to the extent
necessary to carry out my, responsibilities as an employee of Accuray. [Note: Placing these restrictions on the location and reproduction of certain
proprietary information helps to establish the employer’s efforts to “maintain the secrecy of” of this information, a required element for trade secrets
status under the Uniform Trade Secrets Act. Cal. Civ. Code section 3426.1(d)(2).] I understand that avoiding loss or theft of Proprietary Information is an
important part of my duties. 1 will not allow any other person to use my office access card or computer passwords, without prior managerial approval. I will
only use secure networks established by Accuray when using Proprietary Information. I will not use or disclose any Proprietary Information without the prior
written consent of Accuray, except as may be necessary to perform my duties as an employee of Accuray for the benefit of Accuray.

 
10.                               Termination. Upon termination of my employment with Accuray, I will promptly deliver to Accuray all documents and materials of any

nature pertaining to my work
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with Accuray and, upon Company request, will execute a document confirming my agreement to honor my responsibilities contained in this Agreement. I will
not take with me or retain any documents or materials or copies thereof containing any Proprietary Information. I agree that after the termination of my
employment with Accuray, I will not enter into any agreement that would cause me to violate any of my obligations under this Agreement and will inform
any subsequent employers of my obligations under this Agreement.
 

11.                               Survival. The terms and conditions of this Agreement and my obligations hereunder shall survive any termination of my employment with
Accuray and any expiration or termination of any employment or other agreement between Accuray and me, and such terms and conditions shall remain in
full force and effect as set forth herein.

 
12.                               No Breach of Prior Agreement. I represent that my performance of all the terms of this Agreement and my duties as an employee of

Accuray will not breach any invention assignment, proprietary information, confidentiality or similar agreement with any former employer or other party. I
represent that I will not bring with me to Accuray or use in the performance of my duties for Accuray any documents or materials or intangibles of a former
employer or third party that are not generally available to the public or have not been legally transferred to Accuray. Except as disclosed on Schedule A, 1 am
aware of no prior agreements between me and any other person or entity concerning propriety information, creations, or proprietary rights.

 
13.                               Efforts; Duty Not to Compete. I understand that my employment with Accuray requires my undivided attention and effort. As a result,

during my employment, I will not, without Accuray’s express written consent, engage in any other employment or business that (i) directly competes with the
current or future business of Accuray; (ii) uses any Accuray information, equipment, supplies, facilities or materials; or (iii) otherwise conflicts with
Accuray’s business interest and causes a disruption of its operations.

 
14.                               Notification. I hereby authorize Accuray to notify third parties, including, without limitation, customers and actual or potential employers,

of the terms of this Agreement and my responsibilities hereunder.
 
15.                               Non-Solicitation of Employees/Consultants. During my employment with Accuray and for a period of one (1) year thereafter, I will not

directly or indirectly solicit away employees or consultants of Accuray for my own benefit or for the benefit of any other person or entity.
 
16.                               Non-Solicitation of Suppliers/Customers. During and after the termination of my employment with Accuray, I will not directly or

indirectly solicit or otherwise take away customers or suppliers of Accuray if, in so doing, I access, use or disclose any trade secrets or proprietary or
confidential information of Accuray. I acknowledge and agree that the names and addresses of Accuray’s customers and suppliers, and all other confidential
information related to them, including their buying and selling habits and special needs, whether created or obtained by, or disclosed to me during my
employment, constitute trade secrets of Accuray.
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17.                               Name & Likeness Rights. I hereby authorize Accuray to use, reuse, and to grant others the right to use and reuse, my name, photograph,
likeness (including caricature), voice, and biographical information, and any reproduction or simulation thereof, in any form of media or technology now
known or hereafter developed (including, but not limited to, film, video and digital or other electronic media), both during and after my employment, for
whatever purposes Accuray deems necessary.

 
18.                               Remedies. I recognize that nothing in this Agreement is intended to limit any remedy of Accuray under any law concerning trade secrets

or other Proprietary Rights. I recognize that my violation of this Agreement could cause Accuray irreparable harm and acknowledge that Accuray may have
the right to apply to any court of competent jurisdiction for an order restraining any breach or threatened breach of this Agreement.

 
19.                               Governing Law; Severability. This Agreement will be governed by and construed in accordance with the laws of the State of California,

without giving effect to its laws pertaining to conflict of laws. If any provision of this Agreement is determined by any court or arbitrator of competent
jurisdiction to be invalid, illegal or unenforceable in any respect, such provision will be enforced to the maximum extent possible given the intent of the
parties hereto. If such clause or provision cannot be so enforced, such provision shall be stricken from this Agreement and the remainder of this Agreement
shall be enforced as if such invalid, illegal or unenforceable clause or provision had (to the extent not enforceable) never been contained in this Agreement.

 
20.                               Counterparts. This Agreement may be executed in any number of counterparts, each of which when so executed and delivered will be

deemed an original, and all of which together shall constitute one and the same agreement.
 
21.                               Entire Agreement. This Agreement and the documents referred to herein constitute the entire agreement and understanding of the parties

with respect to the subject matter of this Agreement, and supersede all prior understandings and agreements, whether oral or written, between or among the
parties hereto with respect to the specific subject matter hereof.

 
22.                               Amendment and Waivers. This Agreement may be amended only by a written agreement executed by each of the parties hereto. No

amendment of or waiver of, or modification of any obligation under this Agreement will be enforceable unless set forth in a writing signed by the party
against which enforcement is sought. For Accuray, any such writing must be signed by one of the following: CEO, CFO or General Counsel. Any amendment
effected in accordance with this section will be binding upon all parties hereto and each of their respective successors and assigns. No delay or failure to
require performance of any provision of this Agreement shall constitute a waiver of that provision as to that or any other instance. No waiver granted under
this Agreement as to any one provision herein shall constitute a subsequent waiver of such provision or of any other provision herein, nor shall it constitute
the waiver of any performance other than the actual performance specifically waived.
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23.                               Successors and Assigns; Assignment. I acknowledge and agree that my obligations hereunder are personal, and that I shall have no right

to assign, transfer or delegate and shall not assign, transfer or delegate or purport to assign, transfer or delegate this Agreement or any of my rights or
obligations hereunder. This Agreement and any rights and obligations of Accuray hereunder may be freely assigned, transferred or delegated by Accuray. Any
assignment, transfer or delegation in violation of this Article 23 shall be null and void. Subject to the foregoing restrictions on assignments, transfers and
delegations, this Agreement shall inure to the benefit of Accuray and its affiliates, officers, directors, agents, successors and assigns; and shall be binding on
me and my heirs, devisees, spouses, agents, legal representatives and successors

 
24.                               “At Will” Employment. I understand that this Agreement does not constitute a contract of employment or obligate Accuray to employ me

for any stated period of time. I understand that I am an “at will” employee of Accuray and that my employment can be terminated at any time, with or without
notice and with or without cause, for any reason or for no reason, by either Accuray or myself. I acknowledge that any statements or representations to the
contrary are ineffective, unless put into a writing signed by Accuray. I further acknowledge that my participation in any stock option or benefit program is not
to be construed as any assurance of continuing employment for any particular period of time.

 
I REPRESENT THAT I HAVE READ THIS AGREEMENT, AND THAT I FULLY UNDERSTAND ALL OF ITS TERMS AND CONDITIONS; I

HAVE EXECUTED THIS AGREEMENT WITHOUT COERCION OR DURESS OF ANY KIND.
 
IN WITNESS WHEREOF, the parties have signed this Agreement as of the Effective Date.

 
ACCURAY, INC.:

 

EMPLOYEE:
   
   
By: /s/ Paul A. Vagadori

 

/s/ Christopher D. Mitchell
  

Signature
   
Name: Paul A. Vagadori

 

Christopher D. Mitchell
  

Name (Please Print)
    
Title: Sr. Director, HR
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SCHEDULE A
 

EMPLOYEE’S DISCLOSURE
 

1. Proprietary Information. Except as set forth below, I acknowledge that at this time I know nothing about the business or Proprietary
Information of Accuray, other than the following information I have learned from Accuray in the course of being hired:
 
 
 

2. Previous Creations. Except for the items set forth below, there is nothing that I wish to exclude from the operation of this Agreement:
 
 
 
3. Prior Agreements. Except as set forth below, I am aware of no prior agreements between me and any other person or entity concerning

proprietary information, creations or proprietary rights (of the nature described in Section 2 above) (attach copies, or summary of terms, of all agreements in
your possession):

 
 

Date:
 

  
 

Christopher D. Mitchell
 

Employee Name
  
 

/s/ Christopher D. Mitchell
 

Employee Signature
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Certifications
 

I, Euan S. Thomson, certify that:
 
1. I have reviewed this report on Form 10-Q of Accuray Incorporated, a Delaware corporation;
 
2. Based on my knowledge, this quarterly report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;
 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects, the financial
condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
 
4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange
Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant
and have:
 

a)              designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to
ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those
entities, particularly during the period in which this report is being prepared;

 
b)             designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our

supervision, to provide reasonable assurance regarding the reliability of  financial reporting and the preparation of financial statements for
external purposes in accordance with generally accepted accounting principles;

 
c)              evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusion about the

effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 
d)             disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent

fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to
materially affect, the registrant’s internal control over financial reporting; and

 
5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the
registrant’s auditors and the audit committee of registrant’s board of directors (or persons performing the equivalent functions):
 

a)              all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

 
b)             any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control

over financial reporting.
 

Date:  December 19, 2008
 

 

  /s/ Euan S. Thomson
 

Euan S. Thomson, Ph. D.
 

Chief Executive Officer and President
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I, Holly R. Grey, certify that:
 
1. I have reviewed this report on Form 10-Q of Accuray Incorporated, a Delaware corporation;
 
2. Based on my knowledge, this quarterly report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the

statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;
 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects, the financial

condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
 
4. The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange

Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the
registrant and have:

 
a)              designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to

ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those
entities, particularly during the period in which this report is being prepared;

 
b)             designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our

supervision, to provide reasonable assurance regarding the reliability of  financial reporting and the preparation of financial statements for
external purposes in accordance with generally accepted accounting principles;

 
c)              evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusion about the

effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 
d)             disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent

fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to
materially affect, the registrant’s internal control over financial reporting; and

 
5. The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the

registrant’s auditors and the audit committee of registrant’s board of directors (or persons performing the equivalent functions):
 

a)              all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

 
b)             any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control

over financial reporting.
 

Date:  December 19, 2008
 

 

   /s/ Holly R. Grey
 

Holly R. Grey
 

Senior Vice President and Interim Principal Financial 
Officer
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Certification of Chief Executive Officer and Interim Principal Financial Officer
 

Pursuant to 18 U.S.C. § 1350, as created by Section 906 of the Sarbanes-Oxley Act of 2002, the undersigned officers of Accuray Incorporated, a
Delaware corporation (the “Company”) hereby certifies, to such officers’ knowledge, that:

 
(i)     the accompanying Quarterly Report on Form 10-Q of the Company for the three months ended September 27, 2008 (the “Report”) fully

complies with the requirements of Section 13(a) or Section 15(d), as applicable, of the Securities Exchange Act of 1934, as amended; and
 
(ii)    the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the

Company.
 

Date: December 19, 2008
 

 
 

/s/ Euan S. Thomson
 

Euan S. Thomson, Ph.D.
 

President and Chief Executive Officer
  
  
 

/s/ Holly R. Grey
 

Holly R. Grey
Senior Vice President and Interim Principal Financial Officer

 

 


