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Item 1.01.  Entry Into a Material Definitive Agreement
 
On March 6, 2011, Accuray Incorporated, a Delaware corporation (“Accuray”), entered into an Agreement and Plan of Merger (the “Merger Agreement”)
with TomoTherapy Incorporated, a Wisconsin corporation (“TomoTherapy”), and Jaguar Acquisition, Inc., a Wisconsin corporation and wholly owned
subsidiary of Accuray (“Merger Sub”).
 
Pursuant to the Merger Agreement, and subject to the satisfaction or waiver of certain closing conditions, Merger Sub will merge with and into TomoTherapy,
with TomoTherapy surviving as a wholly owned subsidiary of Accuray (the “Merger”).  At the effective time of the Merger, each issued and outstanding
share of common stock of TomoTherapy (“TomoTherapy Common Stock”) (other than shares held in the treasury of TomoTherapy or owned, directly or
indirectly, by Accuray, Merger Sub or any subsidiary of TomoTherapy) will be converted into the right to receive (i) $3.15 in cash, without interest, and
(ii) 0.1648 shares of the common stock of Accuray, par value $0.001 per share (“Accuray Common Stock”) (such cash and shares of Accuray Common
Stock, the “Merger Consideration”).
 
At the effective time of the Merger, each outstanding option to purchase shares of TomoTherapy common stock (a “TomoTherapy Stock Option”) will be
converted into an option to purchase shares of Accuray Common Stock (a “Accuray Option”), on the same terms and conditions (including any vesting or
forfeiture provisions or repurchase rights, but taking into account any acceleration thereof provided for in any TomoTherapy equity plan, the related award
document or any other agreement) as were applicable under such TomoTherapy Stock Option as of immediately prior to the Effective Time.  The number of
shares of Accuray Common Stock subject to each such Accuray Option will be equal to (i) the number of shares of TomoTherapy Common Stock subject to
the related TomoTherapy Stock Option immediately prior to the Effective Time multiplied by (ii) the TomoTherapy Stock Option Exchange Ratio (as defined
below), and such Accuray Option will have an exercise price per share equal to (A) the exercise price per share of TomoTherapy Common Stock under such
TomoTherapy Stock Option divided by (B) the TomoTherapy Stock Option Exchange Ratio, in each case subject to adjustment in order to comply with
certain provisions of the Internal Revenue Code of 1986, as amended, and to ensure that the number of shares of Accuray Common Stock subject to Accuray
Options, together with all shares of Accuray Common Stock issuable in the Merger, is below certain thresholds.  For purposes of the foregoing calculations,
the “TomoTherapy Stock Option Exchange Ratio” shall equal the sum of (x) (A) $3.15 divided by (B) the volume weighted average of the daily closing
prices per share of Accuray Common Stock on The NASDAQ Global Select Market for the five (5) consecutive trading days ending on and including the
trading day immediately preceding the Effective Time, as reported (by Bloomberg Financial Markets) in composite transactions for NASDAQ, plus



(y) 0.1648, which is the number of shares of Accuray Common Stock to which each share of TomoTherapy Common Stock is entitled in connection with the
Merger.
 
In addition, at the effective time of the Merger, each outstanding share of restricted stock of TomoTherapy (other than shares held in the treasury of
TomoTherapy or owned, directly or indirectly, by Accuray, Merger Sub or any subsidiary of TomoTherapy) will be converted into the right to receive the
Merger Consideration per share that each holder of TomoTherapy Common Stock is entitled to receive in connection with the Merger.  However, the stock
portion of the Merger Consideration payable to holders of shares of TomoTherapy restricted stock will continue to have the same vesting and forfeiture
provisions and the cash portion of the Merger Consideration payable to holders of shares of TomoTherapy restricted stock  will not be payable until the date
such restricted shares would have become vested under the vesting schedule in place for such shares immediately prior to the effective time of the Merger
(subject to the same terms and conditions, including any vesting or forfeiture provisions or repurchase rights, but taking into account any acceleration thereof
provided for in any TomoTherapy equity plan, the related award document or any other agreement).
 
Completion of the Merger is subject to certain closing conditions, including the approval of TomoTherapy’s shareholders, receipt of antitrust approval, receipt
by TomoTherapy of certain third-party consents and the deposit by TomoTherapy of $65,000,000 in cash into a TomoTherapy account with the exchange
agent.
 
The Merger Agreement contains certain termination rights of TomoTherapy and Accuray.  Upon a termination of the Merger Agreement under certain
circumstances, TomoTherapy will be required to pay a termination fee of $8,000,000.  If the Merger Agreement is terminated by TomoTherapy or Accuray
under certain other circumstances, TomoTherapy will be required to pay expenses incurred by Accuray or Merger Sub or on their behalf, in an amount not to
exceed $1,500,000.  In no event will TomoTherapy be required to pay both the termination fee and Accuray’s and Merger Sub’s expenses.
 
Concurrently with the execution of the Merger Agreement, TomoTherapy’s executive officers and directors entered into a Support Agreement with Accuray,
pursuant to which they agreed, in their capacity as shareholders of TomoTherapy, to vote the shares beneficially owned by them in favor of the Merger. 
Based on information provided by TomoTherapy, Accuray believes that such shares represented approximately 11% of TomoTherapy’s outstanding common
stock as of February 28, 2011.
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The foregoing summaries of the Merger Agreement and the Support Agreement, and the transactions contemplated thereby, do not purport to be complete and
are subject to, and qualified in their entirety by, the full text of such agreements, which are filed herewith as Exhibits 2.1 and 99.1, respectively, and are
incorporated herein by reference.  The Merger Agreement has been included to provide investors with information regarding its terms.  It contains certain
representations, warranties and covenants of TomoTherapy and Accuray, which were made for purposes of the Merger Agreement and are subject to
qualifications and limitations agreed to by the parties.  In addition, certain representations and warranties were made as of a specific date, may be subject to a
contractual standard of materiality different from what might be viewed as material to investors or may have been used for purposes of allocating risk
between the respective parties rather than establishing matters as facts.  Moreover, information concerning the subject matter of the representations,
warranties and covenants may change after the date of the Merger Agreement, which subsequent information may or may not be fully reflected in public
disclosures by TomoTherapy and Accuray.  Accordingly, investors should not rely on the representations, warranties or covenants in the Merger Agreement as
characterizations of the actual state of facts about TomoTherapy or Accuray.
 
Item 7.01.  Regulation FD Disclosure
 
Item 8.01.  Other Events
 
On March 7, 2011, Accuray issued a press release announcing the execution of the Merger Agreement.  A copy of the press release is furnished herewith as
Exhibit 99.2 and is incorporated herein by reference.
 
The information contained in, or incorporated into, this Item 7.01 and Item 8.01, including Exhibit 99.2 attached hereto, is being furnished and shall not be
deemed “filed” for the purposes of Section 18 of the Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that
section, nor shall it be deemed incorporated by reference into any registration statement or other filing under the Securities Act of 1933, as amended, or the
Exchange Act, except as shall be expressly set forth by specific reference to such filing.
 
Forward Looking Statements
 

This Current Report on Form 8-K may contain certain forward-looking statements that involve risks and uncertainties, including uncertainties
associated with the medical device industry and the transaction between Accuray and TomoTherapy.  Except for the historical information contained herein,
the matters set forth in this Current Report on Form 8-K, including the expected structure and timetable for the transaction between Accuray and
TomoTherapy, the transaction’s anticipated strategic and financial benefits, financial prospects and guidance, expectations regarding Accuray’s and
TomoTherapy’s ongoing operations, employees, sales, product development and commercialization, synergies and economies of scale following the
transaction, are forward-looking statements within the meaning of the “safe harbor” provisions of the Private Securities Litigation Reform Act of 1995. 
Forward-looking statements speak only as of the date the statements are made and are based on information available at the time those statements are made
and/or managements’ good faith belief as of that time with respect to future events.  You should not put undue reliance on any forward-looking statements. 
Important factors that could cause actual performance and results to differ materially from the forward-looking statements we make include:  the satisfaction
of closing conditions for the transaction between Accuray and TomoTherapy, including clearance under the Hart-Scott-Rodino Antitrust Improvements Act;
market conditions; the effect of the announcement of the transaction on Accuray’s and TomoTherapy’s respective businesses; the impact of any failure to
complete the transaction; the risk that Accuray and TomoTherapy will not realize the anticipated benefits of the transaction; the potential inability to
successfully operate or integrate TomoTherapy’s business; general industry and economic conditions; and other factors beyond the companies’ control and the
risk factors and other cautionary statements described in Accuray’s and TomoTherapy’s filings with the SEC.  Please refer to the Risk Factors section of
Accuray’s Quarterly Report on Form 10-Q for the fiscal quarter ended December 31, 2010, and the Risk Factors set forth in TomoTherapy’s Annual Report
on Form 10-K for the fiscal year ended December 31, 2010, for a further list and description of additional business risks, uncertainties, and other factors that
may affect these statements.  Neither Accuray nor TomoTherapy intends to update these statements and undertakes no duty to any person to provide any such
update under any circumstance.

 
Important Additional Information
 



Accuray is not asking for your vote or soliciting proxies in connection with the Merger.  TomoTherapy is not asking for your vote or soliciting
proxies in connection with the transaction at this time.  This Current Report on Form 8-K is for informational purposes only and does not constitute an offer
to sell, or the solicitation of an offer to purchase, shares of common stock of Accuray, nor does it constitute an offer to purchase, or a solicitation of an offer to
sell, shares of common
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stock of TomoTherapy.  This Current Report on Form 8-K is not a substitute for the proxy statement that TomoTherapy will file, or the registration statement
that Accuray will file, with the Securities and Exchange Commission in connection with the transaction.  Before making any voting or investment decision
with respect to the transaction, investors and shareholders of TomoTherapy are urged to read the proxy statement, registration statement and the other relevant
materials when they become available because they will contain important information about the transaction.  The proxy statement, registration statement and
other relevant materials (when they become available), and any other documents filed by TomoTherapy or Accuray with the SEC, may be obtained free of
charge at the SEC’s website at www.sec.gov; by contacting Accuray’s Investor Relations Department by email at trathjen@accuray.com, by phone at
408.789.4458, or by mail at Accuray Incorporated, 1310 Chesapeake Terrace, Sunnyvale, California 94089, USA; or  by contacting TomoTherapy’s Investor
Relations Department by email at tpowell@tomotherapy.com, by phone at 608.824.2800 or by mail at  1240 Deming Way, Madison, WI 53717-1954 USA.
 
Item 9.01.  Financial Statements and Exhibits
 
Number

 
Description

2.1
 

Agreement and Plan of Merger, dated as of March 6, 2011, among Accuray, Merger Sub and TomoTherapy*
99.1

 

Support Agreement, dated as of March 6, 2011, among Accuray and the shareholders of TomoTherapy party thereto
99.2

 

Press release issued by Accuray on March 7, 2011
 

*  Pursuant to Regulation S-K Item 601(b)(2), the exhibits and schedules have been omitted.  Accuray agrees to furnish supplementally a copy of any of such
materials to the Securities and Exchange Commission upon request.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the Registrant has duly caused this report to be signed on its

behalf by the undersigned, thereunto duly authorized.
 

 

ACCURAY INCORPORATED
  
 

By: /s/ Darren J. Milliken
Date: March 7, 2011 Darren J. Milliken

Senior Vice President, General Counsel & Corporate Secretary
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EXHIBIT INDEX

 
Number

 
Description

2.1
 

Agreement and Plan of Merger, dated as of March 6, 2011, among Accuray, Merger Sub and TomoTherapy*
99.1

 

Support Agreement, dated as of March 6, 2011, among Accuray and the shareholders of TomoTherapy party thereto
99.2

 

Press release issued by Accuray on March 7, 2011
 

*  Pursuant to Regulation S-K Item 601(b)(2), the exhibits and schedules have been omitted.  Accuray agrees to furnish supplementally a copy of any of such
materials to the Securities and Exchange Commission upon request.
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AGREEMENT AND PLAN OF MERGER

 
AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of March 6, 2011, among Accuray Incorporated, a Delaware corporation

(“Parent”), Jaguar Acquisition, Inc., a Wisconsin corporation and a wholly-owned subsidiary of Parent (“Merger Sub”), and TomoTherapy Incorporated, a
Wisconsin corporation (the “Company”).

 
RECITALS

 
WHEREAS, upon the terms and subject to the conditions set forth herein, the parties intend that Merger Sub be merged with and into the Company,

with the Company surviving such merger (the “Merger”);
 
WHEREAS, the Boards of Directors of Parent and Merger Sub have each unanimously (i) determined that it is in the best interests of Parent and

Merger Sub, respectively, and Parent’s stockholders, and declared it advisable for Parent and Merger Sub, respectively, to enter into this Agreement and
(ii) approved the execution, delivery and performance by Parent and Merger Sub, respectively, of this Agreement and the consummation of the transactions
contemplated hereby, including the Merger;

 
WHEREAS, the Board of Directors of the Company (the “Company Board”) has unanimously (i) determined that it is in the best interests of the

Company and its shareholders, and declared it advisable, to enter into this Agreement, (ii) approved the execution, delivery and performance by the Company
of this Agreement and the consummation of the transactions contemplated hereby, including the Merger, subject to the approval of the Company’s
shareholders, and (iii) resolved and agreed to recommend approval and adoption of this Agreement by the shareholders of the Company;

 
WHEREAS, concurrently with the execution and delivery of this Agreement, and as a condition and inducement to Parent’s willingness to enter into

this Agreement, certain shareholders of the Company are entering into an agreement (the “Support Agreement”) pursuant to which each such Person has
agreed, among other things, to vote the shares of Company Common Stock held by such Person in favor of the Merger;

 
WHEREAS, Parent, Merger Sub and the Company desire to make certain representations, warranties, covenants and agreements in connection with

the Merger and also to prescribe certain conditions to the Merger as specified herein;
 

AGREEMENT
 

NOW, THEREFORE, in consideration of the premises, and of the representations, warranties, covenants and agreements contained herein, and
intending to be legally bound hereby, Parent, Merger Sub and the Company hereby agree as follows:

 

 
ARTICLE I

THE MERGER
 

Section 1.1             The Merger.  Upon the terms and subject to the conditions set forth in this Agreement and in accordance with the Business
Corporation Law of the State of Wisconsin (the “WBCL”), at the Effective Time, Merger Sub shall be merged with and into the Company.  Following the
Merger, the separate corporate existence of Merger Sub shall cease, and the Company shall continue as the surviving corporation in the Merger (the
“Surviving Corporation”) and as a wholly-owned subsidiary of Parent.

 
Section 1.2             Closing.  The closing of the Merger (the “Closing”) shall take place at 9:00 a.m., Eastern time, on the second Business Day

following the satisfaction or, to the extent permitted by applicable Law, waiver of the conditions set forth in Article VI (other than those conditions that by
their terms are to be satisfied at the Closing, but subject to the satisfaction or, to the extent permitted by applicable Law, waiver of those conditions), at the
offices of Gibson, Dunn & Crutcher LLP, 1881 Page Mill Road, Palo Alto, California 94304, unless another date, time or place is agreed to in writing by
Parent and the Company; provided, however, that if the Closing would otherwise occur pursuant to this Section 1.2 on a date falling on or after June 15, 2011
and on or prior to June 30, 2011, then the Closing shall instead occur at 9:00 a.m., Eastern time, on July 1, 2011, unless another date, time or place is agreed
to in writing by Parent and the Company.  The date on which the Closing occurs is referred to in this Agreement as the “Closing Date.”

 
Section 1.3             Effective Time.  Upon the terms and subject to the conditions of this Agreement, as soon as practicable on the Closing Date, the

Company shall file articles of merger (the “Articles of Merger”) with the Department of Financial Institutions of the State of Wisconsin (the “Wisconsin
Department of Financial Institutions”), executed in accordance with the relevant provisions of the WBCL, to effect the Merger.  The Merger shall become



effective as of the date and time specified in the Articles of Merger filed with the Wisconsin Department of Financial Institutions (it being understood and
agreed that such date shall be the Closing Date and such time shall be a time promptly after the time at which the Articles of Merger are so filed) or such other
date and time as is permitted by the WBCL and Parent and the Company shall agree in writing (the time the Merger becomes effective being the “Effective
Time”).

 
Section 1.4             Effects of the Merger.  The Merger shall have the effects set forth in this Agreement and in the relevant provisions of the WBCL. 

Without limiting the generality of the foregoing, and subject thereto, at the Effective Time, all the property, rights, privileges, powers and franchises of the
Company and Merger Sub shall vest in the Surviving Corporation, and all debts, liabilities, duties and obligations of the Company and Merger Sub shall
become the debts, liabilities, duties and obligations of the Surviving Corporation.

 
Section 1.5             Articles of Incorporation; Bylaws.
 

(a)           At the Effective Time, the articles of incorporation of the Company shall be amended and restated so that they read in their
entirety as set forth in Exhibit A hereto, and, as so amended and restated, shall be the articles of incorporation of the Surviving
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Corporation until thereafter amended in accordance with their terms and as provided by applicable Law.

 
(b)           At the Effective Time, and without any further action on the part of the Company and Merger Sub, the bylaws of the Company

shall be amended and restated so that they read in their entirety as set forth in Exhibit B hereto, and, as so amended and restated, shall be the bylaws of the
Surviving Corporation until thereafter amended in accordance with their terms, the articles of incorporation of the Surviving Corporation and as provided by
applicable Law.

 
Section 1.6             Directors.  The directors of Merger Sub immediately prior to the Effective Time shall be the directors of the Surviving

Corporation until the earlier of their death, resignation or removal or until their respective successors are duly elected and qualified.
 
Section 1.7             Officers.  The officers of the Company immediately prior to the Effective Time shall continue as the officers of the Surviving

Corporation until the earlier of their death, resignation or removal or until their respective successors are duly elected and qualified.
 

ARTICLE II
EFFECT ON THE CAPITAL STOCK OF THE

CONSTITUENT CORPORATIONS; EXCHANGE OF CERTIFICATES
 

Section 2.1             Conversion of Capital Stock.  At the Effective Time, by virtue of the Merger and without any action on the part of the Company,
Parent, Merger Sub or the holders of any shares of capital stock of the Company, Parent or Merger Sub:

 
(a)           Subject to Sections 2.2(b) and 2.3(f), each share of common stock, par value $0.01 per share, of the Company (“Company

Common Stock” ) issued and outstanding immediately prior to the Effective Time (other than shares of Company Common Stock to be canceled in
accordance with Section 2.1(b)) shall thereupon be converted automatically into and become exchangeable for, and shall thereafter represent the right to
receive, (i) three dollars fifteen cents ($3.15) in cash, without interest, and subject to deduction for any required withholding Tax (the “Cash Consideration”)
and (ii) 0.1648 shares of common stock, par value $0.001 per share (“Parent Common Stock”) of Parent (the “Stock Consideration” and, together with the
Cash Consideration, the “Merger Consideration”).  As of the Effective Time, all shares of Company Common Stock shall no longer be outstanding and shall
automatically be canceled and shall cease to exist, and, subject to Section 2.2(b), shall thereafter only represent the right to receive the Merger Consideration,
any dividends or other distributions payable pursuant to Section 2.3(d) and any cash in lieu of fractional shares of Parent Common Stock payable pursuant to
Section 2.3(f), in each case to be issued or paid in accordance with Section 2.3, without interest.

 
(b)           Each share of Company Common Stock held in the treasury of the Company or owned, directly or indirectly, by Parent, Merger

Sub or any wholly-owned Subsidiary of the Company immediately prior to the Effective Time shall automatically be
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canceled and shall cease to exist, and, notwithstanding anything in this Agreement to the contrary, no consideration shall be delivered in exchange therefor.

 
(c)           Each share of common stock, par value $0.01 per share, of Merger Sub issued and outstanding immediately prior to the Effective

Time shall be converted into and become one validly issued, fully paid and non-assessable share of common stock, par value $0.01 per share, of the Surviving
Corporation.

 
(d)           Each of (x) the Merger Consideration into which each share of Company Common Stock (other than shares of Company Common

Stock to be canceled in accordance with Section 2.1(b)) shall be converted automatically and for which each such share shall become exchangeable, and
which each such share shall thereafter represent the right to receive, pursuant to Section 2.1(a), and (y) the Company Stock Option Exchange Ratio shall be
equitably adjusted, without duplication, to reflect fully the appropriate effect of any stock split (including a reverse stock split) or subdivision or combination,
split-up, stock dividend or distribution of securities convertible into Company Common Stock or Parent Common Stock, exchange or readjustment of shares,
reorganization, recapitalization, reclassification, merger or other similar transaction, or other like change with respect to the Company Common Stock or
Parent Common Stock having a record date occurring on or after the date of this Agreement and prior to the Effective Time; provided, that the ratio of the
Cash Consideration (expressed in dollars) per share of Company Common Stock to the Stock Consideration (expressed in number of shares of Parent
Common Stock) per share of Company Common Stock shall at all times following any such equitable adjustment be the same as the ratio that the Cash
Consideration (expressed in dollars) per share of Company Common Stock bears to the Stock Consideration (expressed in number of shares of Parent
Common Stock) per share of Company Common Stock, as set forth in Section 2.1(a); provided further, that nothing in this Section 2.1(d) shall be construed
to permit the Company to take any action with respect to its securities that is prohibited by the terms of this Agreement.

 



Section 2.2             Treatment of Company Stock Options, Company Restricted Stock, Employee Stock Purchase Plan and Other Company Stock
Plans.

 
(a)           Treatment of Company Stock Options.  At the Effective Time, each option (each, a “Company Stock Option”) to purchase shares

of Company Common Stock granted under any employee or director stock option, stock purchase or equity incentive or equity compensation plan,
arrangement or agreement of the Company other than the Company ESPP (the “Company Stock Plans”), whether vested or unvested, that is outstanding
immediately prior to the Effective Time shall, at the Effective Time, cease to represent a right to acquire shares of Company Common Stock and shall be
converted, at the Effective Time, into an option to purchase shares of Parent Common Stock (a “Parent Option”), on the same terms and conditions (including
any vesting or forfeiture provisions or repurchase rights, but taking into account any acceleration thereof provided for in the applicable Company Plan, related
award document or any other agreement) as were applicable under such Company Stock Option as of immediately prior to the Effective Time.  The number
of shares of Parent Common Stock subject to each such Parent Option shall be equal to (i) the number of shares of Company Common Stock subject to the
related Company Stock Option immediately prior
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to the Effective Time multiplied by (ii) the Company Stock Option Exchange Ratio, rounded down, if necessary, to the nearest whole share of Parent
Common Stock, and such Parent Option shall have an exercise price per share (rounded up to the nearest whole cent) equal to (A) the exercise price per share
of Company Common Stock otherwise purchasable pursuant to such Company Stock Option divided by (B) the Company Stock Option Exchange Ratio;
provided, that in the case of any Company Stock Option to which Section 421 of the Code applies as of the Effective Time (taking into account the effect of
any accelerated vesting thereof, if applicable) by reason of its qualification under Section 422 of the Code, the exercise price, the number of shares of Parent
Common Stock subject to such option and the terms and conditions of exercise of such option shall be determined in a manner consistent with the
requirements of Section 424(a) of the Code; provided further, that in the case of any Company Stock Option to which Section 409A of the Code applies as of
the Effective Time, the exercise price, the number of shares of Parent Common Stock subject to such option and the terms and conditions of exercise of such
option shall be determined in a manner consistent with the requirements of Section 409A of the Code; and provided further, that to the extent the option
conversion method described herein would cause (x) the issuance of shares of Parent Common Stock by Parent pursuant to the transactions contemplated by
this Agreement to be subject to the approval of the holders of Parent Common Stock pursuant to NASDAQ Listing Rule 5635 or (y) the conversion of
Company Stock Options under this Section into Parent Options to acquire in excess of 2,500,000 shares of Parent Common Stock, then (1) the number of
shares of Parent Common Stock subject to each Parent Option shall be proportionately reduced to the extent necessary to avoid the results described in
clauses (x) and (y) above and (2) the per share exercise price of each such Parent Option shall be reduced to the extent necessary to preserve the intrinsic
value of the related Company Stock Option as determined immediately prior to the Effective Time.  For purposes of this Agreement, the “Company Stock
Option Exchange Ratio” shall equal the sum of (x) (A) $3.15 divided by (B) the volume weighted average of the daily closing prices per share of Parent
Common Stock on NASDAQ for the five (5) consecutive trading days ending on and including the trading day immediately preceding the Effective Time, as
reported (by Bloomberg Financial Markets) in composite transactions for NASDAQ, plus (y) the number of shares of Parent Common Stock to which each
share of Company Common Stock is entitled under Section 2.1(a) (as the same may be adjusted pursuant to Section 2.1(d)).

 
(b)           Treatment of Company Restricted Stock.  Notwithstanding any provision of this Agreement to the contrary, the Merger

Consideration into which each share of Company Restricted Stock (other than shares of Company Common Stock to be canceled in accordance with
Section 2.1(b)) shall be converted automatically and for which each such share shall become exchangeable, and which each such share shall thereafter
represent the right to receive, pursuant to Section 2.1(a), shall be paid without interest and shall be subject to the same terms and conditions (including any
vesting or forfeiture provisions or repurchase rights, but taking into account any acceleration thereof provided for in the applicable Company Plan, related
award document or any other agreement).  Therefore, the Cash Consideration payable pursuant to this Article II in exchange for such Company Restricted
Stock issued and outstanding immediately before the Effective Time (the “Unvested Cash Consideration” and, together with the Stock Consideration issuable
pursuant to this Article II in exchange for such Company Restricted Stock, the “Unvested Merger Consideration”) shall not automatically be payable at the
Effective Time and shall instead become payable upon the
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date such Company Restricted Stock would have become vested under the vesting schedule in place for such shares immediately prior to the Effective Time
(subject to the same terms and conditions (including any vesting or forfeiture provisions or repurchase rights, but taking into account any acceleration thereof
provided for in the applicable Company Plan, related award document or any other agreement).  Parent shall make all such required payments to former
holders of Company Restricted Stock no later than the fifteenth (15th) day of the calendar month immediately following the calendar month in which the
Unvested Cash Consideration shall become vested and payable in accordance with this Section, and in its discretion may make such payments through a
paying or exchange agent authorized by Parent to administer such payments on Parent’s behalf.  All amounts payable pursuant to this Section shall be subject
to any required withholding of Taxes and shall be paid without interest.  All outstanding rights to repurchase Company Restricted Stock that the Company
may hold or similar restrictions in the Company’s favor in effect immediately before the Effective Time (all such rights, the “Repurchase Rights”) are hereby
assigned to Parent in the Merger, effective as of the Effective Time, and shall thereafter be exercisable by Parent upon the same terms and subject to the same
conditions as were in effect immediately before the Effective Time, except that Repurchase Rights may be exercised by Parent retaining the remaining unpaid
Unvested Merger Consideration into which such Company Restricted Stock has been converted, and paying to the former holder thereof the repurchase price
in effect for each such share subject to that Repurchase Right.  No Unvested Merger Consideration, or the right thereto, may be pledged, encumbered, sold,
assigned or transferred (including any transfer by operation of law), by any Person, other than Parent, or be taken or reached by any legal or equitable process
in satisfaction of any Liability of such Person, before the distribution to such Person of such Unvested Merger Consideration, in accordance with this
Agreement.  For purposes of this Agreement, “Company Restricted Stock” means any Company Common Stock that is not vested under the terms of any
Company Stock Plan or any Contract with the Company (including any restricted stock agreement, stock option agreement, stock option exercise agreement
or restricted stock purchase agreement) as of immediately before the Effective Time.  The exchange of shares of Company Restricted Stock in partial
consideration for the Unvested Cash Consideration, and the vesting and payment of such Unvested Cash Consideration, are intended to comply with
Section 409A of the Code and the regulations and other IRS guidance promulgated thereunder.

 
(c)           Certain Actions Relating to Company Stock Options and Company Restricted Stock.
 

(i)            Prior to the Effective Time, the Company shall deliver all required notices (which notices shall have been approved by
Parent, which approval shall not be unreasonably withheld, conditioned or delayed) to each holder of Company Stock Options and Company Restricted Stock



setting forth each holder’s rights pursuant to the applicable Company Stock Plan, stating that such Company Stock Options and Company Restricted Stock
shall be treated in the manner set forth in this Section 2.2.

 
(ii)           Prior to the Effective Time, Parent and the Company shall take all action necessary for the adjustment of the Company

Stock Options and Company Restricted Stock under this Section 2.2.  The Company shall ensure that following the Effective Time, no current or former
holder of a Company Stock Option, any Company
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Restricted Stock or a participant in any Company Stock Plan shall have any right thereunder to acquire, or other rights in respect of, any capital stock of the
Company or the Surviving Corporation or any of their Subsidiaries or any other equity interest therein (including any Company Stock Option, Company
Restricted Stock, “phantom” stock or stock appreciation rights), other than those rights specifically provided for in this Section 2.2.

 
(iii)          Parent shall reserve for issuance a number of shares of Parent Common Stock at least equal to the number of shares of

Parent Common Stock that will be subject to Parent Options as a result of the actions contemplated by this Section 2.2.  As soon as practicable, but not later
than five Business Days, following the Effective Time, Parent shall file a registration statement on Form S-8 (or any successor form, or if Form S-8 is not
available, other appropriate forms) with respect to offers and sales of the shares of Parent Common Stock subject to such Parent Options and shall use its
reasonable best efforts to maintain the effectiveness of such registration statement or registration statements (and maintain the current status of the prospectus
or prospectuses contained therein) for so long as such Parent Options remain outstanding and the offers and sales of Common Stock thereunder are required
to be registered.  In connection with the transactions contemplated by this Section 2.2, at the Effective Time, Parent may (if Parent determines that it desires
to do so) assume any or all of the Company Stock Plans, provided that, if Parent elects to assume any Company Stock Plan, then, except as expressly
provided in Section 2.2(a) or Section 2.2(b) with respect to Parent Options and shares of Parent Common Stock to be issued in exchange for Company
Restricted Stock, notwithstanding any provision of such Company Stock Plan, Parent shall not be entitled to grant any stock awards, whether or not
permissible under applicable Law, using the share reserves of such Company Stock Plan and, as of the Effective Time, all such then-ungranted shares that
were reserved for issuance under such Company Stock Plan shall thereafter be deemed not to be reserved for issuance and no such shares shall be issued or
issuable under such Company Stock Plan.  To the extent any Parent Options or shares of Parent Common Stock are issued as provided for in Section 2.2(a) or
Section 2.2(b) and such issuance is under such Company Stock Plan, (A) stock covered by such awards shall be shares of Parent Common Stock as provided
in Section 2.2(a) and Section 2.2(b); (B) subject to the proviso in the immediately preceding sentence, all references in such Company Stock Plan to a number
of shares of Company Common Stock shall be deemed amended to refer instead to a number of shares of Parent Common Stock determined by multiplying
the number of referenced shares of Company Common Stock by the Company Stock Option Exchange Ratio, and rounding the resulting number down to the
nearest whole number of shares of Parent Common Stock; and (C) the Parent Board or a committee thereof shall succeed to the authority and responsibility of
the Company Board or any committee thereof with respect to the administration of such Company Stock Plan.

 
(d)           Treatment of Employee Stock Purchase Plan.  The current offerings in progress as of the date hereof under the Company’s 2007

Employee Stock Purchase Plan, as amended (the “Company ESPP”), shall continue, and the shares of Company Common Stock shall be issued to participants
thereunder on the next currently scheduled purchase dates thereunder occurring after the date hereof, subject to the terms and conditions of, the Company
ESPP.  In accordance with the terms of the Company ESPP, any offering in progress as of the Effective Time shall be shortened, and the “Exercise Date” (as
defined in the Company ESPP) shall be the Business Day immediately preceding the Effective Time.
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Each then outstanding option under the Company ESPP shall be exercised automatically on such Exercise Date.  Notwithstanding any restrictions on transfer
of stock in the Company ESPP, the treatment in the Merger of any stock under this provision shall be in accordance with Section 2.1.  The Company shall
terminate the Company ESPP as of or prior to the Effective Time.  The Company shall promptly after the date hereof amend the Company ESPP as
appropriate to avoid the commencement of any new offering of options thereunder at or after the date hereof and prior to the earlier of the termination of this
Agreement or the Effective Time.

 
Section 2.3             Exchange and Payment.
 

(a)           Promptly after the Effective Time (but in no event later than the Business Day immediately following the Effective Time), Parent
shall deposit (or cause to be deposited, including amounts deposited by the Company as contemplated by Section 5.13(a)) with a bank or trust company
designated by Parent in writing to the Company within 45 days after the date of this Agreement and reasonably acceptable to the Company (the “Exchange
Agent”), in trust for the benefit of holders of shares of Company Common Stock, (i) cash in an amount sufficient to pay the aggregate Cash Consideration in
accordance with Section 2.1 and (ii) book-entry shares representing the shares of Parent Common Stock issuable pursuant to Section 2.1.  In addition, Parent
shall make available by depositing with the Exchange Agent, as necessary from time to time on or after the Effective Time, any dividends or distributions
payable pursuant to Section 2.3(d) and any additional cash in lieu of fractional shares of Parent Common Stock payable pursuant to Section 2.3(f).  All
certificates representing shares of Parent Common Stock, dividends, distributions and cash deposited with the Exchange Agent are hereinafter referred to as
the “Exchange Fund.”  Notwithstanding the foregoing or any other provision of this Agreement, Parent shall not be required to deposit or cause to be
deposited with the Exchange Agent, as part of the Exchange Fund or otherwise, any Merger Consideration, or any dividends or distributions payable pursuant
to Section 2.3(d) or any cash in lieu of fractional shares of Parent Common Stock payable pursuant to Section 2.3(f), that constitutes Unvested Merger
Consideration pursuant to Section 2.2(b), and no such cash, dividends or distributions shall be payable with respect to Company Restricted Stock (including
by the Exchange Agent) except in accordance with Section 2.2(b).  The Exchange Fund shall not be used for any purpose other than to fund payments of cash
and shares of Parent Common Stock due pursuant to Section 2.1, except as provided in this Agreement.

 
(b)           As soon as reasonably practicable after the Effective Time, the Surviving Corporation shall cause the Exchange Agent to mail to

each holder of record of an outstanding certificate or outstanding certificates (“Certificates”) that immediately prior to the Effective Time represented
outstanding shares of Company Common Stock that were converted into the right to receive the Merger Consideration with respect thereto, any dividends or
distributions payable pursuant to Section 2.3(d) and any cash in lieu of fractional shares of Parent Common Stock payable pursuant to Section 2.3(f), (i) a
form of letter of transmittal (which shall specify that delivery shall be effected, and risk of loss and title to the Certificates held by such Person shall pass,
only upon proper delivery of the Certificates to the Exchange Agent, and which letter shall be in customary form and contain such other provisions as Parent
or the Exchange Agent may reasonably specify) and (ii) instructions for
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use in effecting the surrender of such Certificates in exchange for the Merger Consideration payable with respect thereto, any dividends or other distributions
payable pursuant to Section 2.3(d) and any cash in lieu of fractional shares of Parent Common Stock payable pursuant to Section 2.3(f).  Upon surrender of a
Certificate to the Exchange Agent, together with such letter of transmittal, duly completed and validly executed in accordance with the instructions thereto,
and such other documents as the Exchange Agent may reasonably require, the holder of such Certificate shall be entitled to receive in exchange therefor (A) a
check or wire transfer (at the election of Parent or the Exchange Agent) for the amount of Cash Consideration to which such holder of Company Common
Stock shall have become entitled pursuant to the provisions of Section 2.1, (B) that number of whole shares of Parent Common Stock (after taking into
account all shares of Company Common Stock then held by such holder under all Certificates so surrendered) to which such holder of Company Common
Stock shall have become entitled pursuant to the provisions of Section 2.1 (which shares of Parent Common Stock shall be in uncertificated book-entry form),
(C) any dividends or other distributions payable pursuant to Section 2.3(d) and (D) any cash in lieu of fractional shares of Parent Common Stock payable
pursuant to Section 2.3(f), and the Certificate so surrendered shall forthwith be canceled.  Promptly after the Effective Time and in any event not later than the
third Business Day following the Effective Time, the Exchange Agent shall issue and deliver to each holder of uncertificated shares of Company Common
Stock represented by book entry (“Book-Entry Shares”) (1) a wire transfer (if such holder has previously provided its wire transfer information to the
Exchange Agent in connection with the Merger) or check (if such holder has not previously provided its wire transfer information to the Exchange Agent in
connection with the Merger) for the amount of Cash Consideration to which such holder of Book-Entry Shares shall have become entitled pursuant to the
provisions of Section 2.1, (2) that number of whole shares of Parent Common Stock to which such holder of Book-Entry Shares shall have become entitled
pursuant to the provisions of Section 2.1 (which shares of Parent Common Stock shall be in book-entry form), (3) any dividends or other distributions payable
pursuant to Section 2.3(d) and (4) any cash in lieu of fractional shares of Parent Common Stock payable pursuant to Section 2.3(f), without such holder being
required to deliver a Certificate or an executed letter of transmittal to the Exchange Agent, and such Book-Entry Shares shall then be canceled.  No interest
will be paid or accrued on any Cash Consideration, unpaid dividends and distributions or cash in lieu of fractional shares, if any, payable to holders of
Certificates or Book-Entry Shares.  Until surrendered as contemplated by this Section 2.3, each Certificate or Book-Entry Share shall be deemed at any time
after the Effective Time to represent only the right to receive the Merger Consideration payable in respect of shares of Company Common Stock theretofore
represented by such Certificate or Book-Entry Share, any dividends or other distributions payable pursuant to Section 2.3(d) and any cash in lieu of fractional
shares of Parent Common Stock payable pursuant to Section 2.3(f).

 
(c)           If payment of the Merger Consideration is to be made to a Person other than the Person in whose name the surrendered Certificate

or Book-Entry Share is registered, it shall be a condition of payment that such Certificate so surrendered shall be properly endorsed or shall be otherwise in
proper form for transfer or such Book-Entry Share shall be properly transferred and that the Person requesting such payment shall have paid any transfer and
other Taxes required by reason of the payment of the Merger Consideration to a Person other than the registered holder of the Certificate or Book-Entry Share
surrendered or shall
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have established to the satisfaction of Parent that such Tax either has been paid or is not applicable.

 
(d)           (i)            No dividends or other distributions with respect to Parent Common Stock with a record date after the Effective Time

shall be paid to the holder of any unsurrendered Certificate with respect to the shares of Parent Common Stock that the holder thereof has the right to receive
upon the surrender thereof, and no cash payment in lieu of fractional shares of Parent Common Stock shall be paid to any such holder pursuant to
Section 2.3(f), in each case until the holder thereof shall surrender such Certificate in accordance with this Article II.  Following the surrender of a Certificate
in accordance with this Article II, there shall be paid to the record holder thereof, without interest, (A) promptly after such surrender, the amount of any
dividends or other distributions with a record date after the Effective Time theretofore paid with respect to such whole shares of Parent Common Stock and
the amount of any cash payable in lieu of a fractional share of Parent Common Stock to which such holder is entitled pursuant to Section 2.3(f) and (B) at the
appropriate payment date, the amount of dividends or other distributions with a record date after the Effective Time but prior to such surrender and a payment
date subsequent to such surrender payable with respect to such whole shares of Parent Common Stock.

 
(ii)           Notwithstanding anything in the foregoing to the contrary, holders of Book-Entry Shares who are entitled to receive

shares of Parent Common Stock under this Article II shall be paid (A) at the time of payment of such Parent Common Stock by the Exchange Agent under
Section 2.3(b), the amount of dividends or other distributions with a record date after the Effective Time theretofore paid with respect to such whole shares of
Parent Common Stock, and the amount of any cash payable in lieu of a fractional share of Parent Common Stock to which such holder is entitled pursuant to
Section 2.3(f) and (B) at the appropriate payment date, the amount of dividends or other distributions with a record date after the Effective Time but prior to
the time of such payment by the Exchange Agent under Section 2.3(b) and a payment date subsequent to the time of such payment by the Exchange Agent
under Section 2.3(b) payable with respect to such whole shares of Parent Common Stock.

 
(e)           The Merger Consideration, any dividends or other distributions payable pursuant to Section 2.3(d) and any cash in lieu of

fractional shares of Parent Common Stock payable pursuant to Section 2.3(f) issued and paid upon the surrender for exchange of Certificates or Book-Entry
Shares in accordance with the terms of this Article II shall be deemed to have been issued and paid in full satisfaction of all rights pertaining to the shares of
Company Common Stock formerly represented by such Certificates or Book-Entry Shares.  At the Effective Time, the stock transfer books of the Company
shall be closed and there shall be no further registration of transfers on the stock transfer books of the Surviving Corporation of the shares of Company
Common Stock that were outstanding immediately prior to the Effective Time.  If, after the Effective Time, Certificates are presented to the Surviving
Corporation or the Exchange Agent for transfer or transfer is sought for Book-Entry Shares, such Certificates or Book-Entry Shares shall be canceled and
exchanged as provided in this Article II.
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(f)            Notwithstanding anything to the contrary contained herein, no certificates or scrip representing fractional shares of Parent

Common Stock shall be issued upon the surrender for exchange of Certificates or Book-Entry Shares, no dividends or other distributions with respect to the
Parent Common Stock shall be payable on or with respect to any fractional share, and such fractional share interests shall not entitle the owner thereof to vote
or to any other rights of a stockholder of Parent.  In lieu of the issuance of any such fractional share, Parent shall pay to each former shareholder of the



Company who otherwise would be entitled to receive a fractional share of Parent Common Stock an amount in cash (without interest) determined by
multiplying (i) the fraction of a share of Parent Common Stock which such holder would otherwise be entitled to receive (taking into account all shares of
Company Common Stock held at the Effective Time by such holder and rounded to the nearest thousandth when expressed in decimal form) pursuant to
Section 2.1 by (ii) the volume weighted average closing price of one share of Parent Common Stock on The NASDAQ Global Select Market (“NASDAQ”)
for the ten trading days ending on the last trading day immediately prior to the date on which the Effective Time shall occur, as such price is reported (by
Bloomberg Financial Markets or such other source as the parties shall agree in writing) in composite transactions for NASDAQ.

 
(g)           Any portion of the Exchange Fund (any interest or other income earned thereon) that remains undistributed to the holders of

Certificates or Book-Entry Shares one year after the Effective Time shall be delivered to the Surviving Corporation, upon demand, and any holders of
Certificates or Book-Entry Shares who have not theretofore complied with this Article II shall thereafter look only to the Surviving Corporation (subject to
abandoned property, escheat or other similar Laws), as general creditors thereof, for payment of the Merger Consideration, any unpaid dividends or other
distributions payable pursuant to Section 2.3(d) and any cash in lieu of fractional shares of Parent Common Stock payable pursuant to Section 2.3(f).

 
(h)           None of Parent, the Surviving Corporation, the Exchange Agent or any other Person shall be liable to any Person in respect of

Merger Consideration, dividends or other distributions with respect thereto or cash in lieu of fractional shares of Parent Common Stock properly delivered to
a public official pursuant to any applicable abandoned property, escheat or similar Law.
 

(i)            The Exchange Agent shall invest any cash included in the Exchange Fund as reasonably directed by Parent; provided, however,
that any investment of such cash shall in all events be limited to direct short-term obligations of, or short-term obligations fully guaranteed as to principal and
interest by, the U.S. government.  Any interest and other income resulting from such investments shall be paid to Parent, upon demand.

 
(j)            If any Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit, in form and substance reasonably

acceptable to Parent, of that fact by the Person claiming such Certificate to be lost, stolen or destroyed and, if required by Parent or the Exchange Agent, the
posting by such Person of a bond in such amount as Parent or the Exchange Agent may determine is reasonably necessary as indemnity against any claim that
may be made against it or the Surviving Corporation with respect to such Certificate, the Exchange Agent will deliver in exchange for such lost, stolen or
destroyed Certificate the
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Merger Consideration payable in respect thereof, any dividends or other distributions payable pursuant to Section 2.3(d) and any cash in lieu of fractional
shares of Parent Common Stock payable pursuant to Section 2.3(f).

 
Section 2.4             Withholding Rights.  Parent, the Surviving Corporation and the Exchange Agent shall be entitled to deduct and withhold from the

consideration otherwise payable to any holder of shares of Company Common Stock (including Company Restricted Stock) , Company Stock Options or
otherwise pursuant to this Agreement such amounts as Parent, the Surviving Corporation or the Exchange Agent is required to deduct and withhold with
respect to the making of such payment under the Internal Revenue Code of 1986, as amended (the “Code”), or any applicable provision of state, local or
foreign Tax Law.  Parent, the Surviving Corporation and the Exchange Agent shall be entitled to deduct and withhold such Taxes first from the Cash
Consideration payable pursuant to the terms of this Agreement and then from the Stock Consideration.  To the extent that amounts are so withheld and paid
over to the appropriate Governmental Entity by Parent, the Surviving Corporation or the Exchange Agent, such withheld amounts shall be treated for all
purposes of this Agreement as having been paid to the Person in respect of which such deduction and withholding was made.

 
ARTICLE III

REPRESENTATIONS AND WARRANTIES OF THE COMPANY
 

Except as set forth in the disclosure letter delivered by the Company to Parent prior to the execution of this Agreement (which shall be arranged in
numbered and lettered sections corresponding to the numbered and lettered Sections in this Agreement and which disclosure in any such section shall be
deemed to qualify and apply to other Sections in this Agreement to the extent that it is reasonably apparent from the face of such disclosure that such
disclosure also qualifies or applies to such other Sections) (the “Company Disclosure Letter”), the Company represents and warrants to Parent and Merger
Sub as follows:
 

Section 3.1             Organization, Standing and Power.
 

(a)           Each of the Company and its Subsidiaries (i) is an entity duly organized, validly existing and in good standing (with respect to
jurisdictions that recognize such concept) (it being understood and agreed that “good standing” for purposes of the WBCL means that the Company has filed
its most recent annual report and has not filed articles of dissolution) under the Laws of the jurisdiction of its organization, (ii) has all requisite corporate or
similar power and authority to own, lease and operate its properties and to carry on its business as now being conducted and (iii) is duly qualified or licensed
to do business and is in good standing (with respect to jurisdictions that recognize such concept) in each jurisdiction in which the nature of its business or the
ownership, leasing or operation of its properties makes such qualification or licensing necessary, except in the case of clause (iii), where the failure to be so
qualified or licensed or in good standing, individually or in the aggregate, would not reasonably be expected to have a Company Material Adverse Effect.  For
purposes of this Agreement, “Company Material Adverse Effect” means any event, change, circumstance or effect that (A) is materially adverse to the
business, condition (financial or otherwise) or results of operations of the Company and its Subsidiaries, taken as a whole, or (B) materially impairs the ability
of the Company to consummate, or prevents or
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materially delays, the Merger or any of the other transactions contemplated by this Agreement; provided, however, that in the case of clause (A) of this
definition of “Company Material Adverse Effect” only, Company Material Adverse Effect shall not include any event, change, circumstance or effect
(1) generally affecting the industry in which the Company and its Subsidiaries operate, or the economy or the financial or securities markets in the United
States, including effects on such industry, economy or markets resulting from any regulatory and political conditions or developments in general, including
any outbreak or escalation of hostilities or declared or undeclared acts of war or terrorism and including changes in interest rates; (2) reflecting or resulting
from changes in Law or GAAP or accounting standards; (3) demonstrably resulting from the announcement or pendency of the transactions contemplated by
this Agreement; (4) any change, in and of itself, in the market price or trading volume of Company Common Stock; (5) changes in any analyst



recommendations, any financial strength rating or any other similar recommendations or ratings as to the Company or its Subsidiaries (including, in and of
itself, any failure to meet analyst projections); (6) the loss by the Company or any of its Subsidiaries of any of its customers, suppliers or employees as a
result of the announcement of the transactions contemplated by this Agreement; (7) the failure, in and of itself, of the Company to meet any expected or
projected financial or operating performance target, whether internal or published, for any period ending on or after the date of this Agreement as well as any
change, in and of itself, by the Company in backlog or any other expected or projected financial or operating performance target as compared with any target
prior to the date of this Agreement; (8) any suit, action or other legal proceeding arising out of or related to this Agreement or (9) any actions taken that are
specifically required in accordance with the terms of this Agreement or taken at the written request of Parent or with the prior written consent of Parent;
provided, that, with respect to clause (1), the impact of such event, change, circumstance or effect is not disproportionately adverse to the Company and its
Subsidiaries, taken as a whole, relative to other participants in the industry in which the Company operates; and provided, further, for the avoidance of doubt,
that with respect to clauses (4), (5) and (7), the facts and circumstances giving rise to or contributing to such failure or change may be taken into account in
determining whether there has been a Company Material Adverse Effect.

 
(b)           The Company has made available to Parent true and complete copies of the Company’s amended and restated articles of

incorporation (the “Company Charter”) and amended and restated bylaws (the “Company Bylaws”), in each case as amended to the date of this Agreement,
and each as so delivered is in full force and effect.  The Company is not in violation of any provision of the Company Charter or Company Bylaws, in each
case as amended to the date of this Agreement.

 
(c)           The Company has made available to Parent true and complete copies of the articles of incorporation and by-laws (or comparable

organizational documents) of each of the Company’s Subsidiaries, in each case as amended to the date of this Agreement, and each as so delivered is in full
force and effect.  No Subsidiary of the Company is in violation of its articles of incorporation or by-laws (or comparable organizational documents), in each
case as amended to the date of this Agreement.
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Section 3.2             Capital Stock.
 

(a)           The authorized capital stock of the Company consists of two hundred million (200,000,000) shares of Company Common Stock
and ten million (10,000,000) shares of preferred stock, par value $1.00 per share (the “Company Preferred Stock”).  As of the close of business on
February 28, 2011, (i) 56,118,357 shares of Company Common Stock (excluding treasury shares) were issued and outstanding (of which 2,972,648 shares
were shares of Company Restricted Stock), (ii) 134,125 shares of Company Common Stock were held by the Company in its treasury, (iii) no shares of
Company Preferred Stock were issued and outstanding and no shares of Company Preferred Stock were held by the Company in its treasury, (iv) 7,335,822
shares of Company Common Stock were reserved for issuance pursuant to Company Stock Plans (of which 4,208,037 shares were subject to outstanding
Company Stock Options) and (v) 254,475 shares were reserved for issuance pursuant to the Company ESPP.  All of the outstanding shares of capital stock of
the Company are, and all shares reserved for issuance as noted in clause (iv) or (v) above will be, when issued in accordance with the terms thereof, duly
authorized, validly issued, fully paid and nonassessable (subject to the personal liability which may be imposed on shareholders by former
Section 180.0622(2)(b) of the WBCL, as judicially interpreted, for debts incurred prior to June 14, 2006 owing to employees for services performed, but not
exceeding six months service in any one case) and not subject to any preemptive rights.  No shares of capital stock of the Company are owned by any
Subsidiary of the Company.  Neither the Company nor any of its Subsidiaries has outstanding any bonds, debentures, notes or other obligations having the
right to vote (or convertible into, or exchangeable or exercisable for, securities having the right to vote) with the shareholders of the Company on any matter. 
Except as set forth above in this Section 3.2(a) and except for changes since February 28, 2011 resulting from the exercise or forfeiture of Company Stock
Options or the forfeiture of Company Restricted Stock awards, in each case, as described in Section 3.2(b), there are no outstanding (A) shares of capital
stock or other voting securities or equity interests of the Company, (B) securities of the Company or any of its Subsidiaries convertible into or exchangeable
or exercisable for shares of capital stock of the Company or other voting securities or equity interests of the Company, (C) stock appreciation rights,
“phantom” stock rights, performance units, interests in or rights to the ownership or earnings of the Company or other equity equivalent or equity-based
award or right, (D) subscriptions, options, warrants, calls, commitments, Contracts or other rights to acquire from the Company or any of its Subsidiaries, or
obligations of the Company or any of its Subsidiaries to issue, any shares of capital stock of the Company, voting securities, equity interests or securities
convertible into or exchangeable or exercisable for capital stock or other voting securities or equity interests of the Company or rights or interests described in
clause (C) or (E) obligations of the Company or any of its Subsidiaries to repurchase, redeem or otherwise acquire any such securities or to issue, grant,
deliver or sell, or cause to be issued, granted, delivered or sold, any such securities.  Except for the Support Agreement, there are no shareholder agreements,
voting trusts or other agreements or understandings to which the Company or any of its Subsidiaries is a party or on file with the Company with respect to the
holding, voting, registration, redemption, repurchase or disposition of, or that restricts the transfer of, any capital stock or other equity interest of the
Company.
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(b)           Section 3.2(b) of the Company Disclosure Letter sets forth a true and complete list of all holders, as of February 28, 2011, of

outstanding Company Restricted Stock, Company Stock Options or other rights to purchase or receive shares of Company Common Stock or similar rights
granted under the Company Stock Plans or otherwise (collectively, “Company Stock Awards”), indicating as applicable, with respect to each Company Stock
Award then outstanding, the type of award granted, the number of shares of Company Common Stock subject to such Company Stock Award, the name of the
plan under which such Company Stock Award was granted, the date of grant, exercise or purchase price, vesting schedule, payment schedule (if different
from the vesting schedule) and expiration thereof, and whether (and to what extent) the vesting of such Company Stock Award will be accelerated or
otherwise adjusted in any way or any other terms will be triggered or otherwise adjusted in any way (except as expressly required or expressly permitted by
this Agreement) by the consummation of the transactions contemplated by this Agreement or by the termination of employment or engagement or change in
position of any holder thereof following or in connection with the Merger.  Each Company Stock Option intended to qualify as an “incentive stock option”
under Section 422 of the Code so qualifies and the exercise price of each other Company Stock Option is no less than the fair market value of a share of
Company Common Stock as determined on the date of grant of such Company Stock Option.  No Company Stock Option or Company Restricted Stock that
is outstanding has been granted other than pursuant to the Company Stock Plans.  The Company has made available to Parent true and complete copies of all
Company Stock Plans and the forms of all stock option agreements evidencing outstanding Company Stock Options.

 
(c)           All of the outstanding shares of capital stock or other voting securities or equity interests of each Subsidiary of the Company have

been duly authorized and validly issued, are fully paid, nonassessable and not subject to any preemptive rights.  All of the shares of capital stock or other
voting securities or equity interests of each such Subsidiary are owned, directly or indirectly, by the Company, free and clear of all pledges, claims, liens,



charges, options, rights of first refusal, encumbrances and security interests of any kind or nature whatsoever (including any limitation on voting, sale, transfer
or other disposition or exercise of any other attribute of ownership) (collectively, “Liens”), other than Permitted Liens and transfer and other restrictions under
applicable federal and state securities Laws.  Neither the Company nor any of its Subsidiaries has outstanding any bonds, debentures, notes or other
obligations having the right to vote (or convertible into, or exchangeable or exercisable for, securities having the right to vote) with the shareholders of any
such Subsidiary on any matter.  There are no outstanding (A) securities of the Company or any of its Subsidiaries convertible into or exchangeable or
exercisable for shares of capital stock or other voting securities or equity interests of any of the Company’s Subsidiaries, (B) stock appreciation rights,
“phantom” stock rights, performance units, interests in or rights to the ownership or earnings of any of the Company’s Subsidiaries or other such equity
equivalent or equity-based award or right, (C) subscriptions, options, warrants, calls, commitments, Contracts or other rights to acquire from the Company or
any of its Subsidiaries, or obligations of the Company or any of its Subsidiaries to issue, any shares of capital stock of any of the Company’s Subsidiaries,
voting securities, equity interests or securities convertible into or exchangeable or exercisable for capital stock or other voting securities or equity interests of
any of the Company’s Subsidiaries or rights or interests described in clause (B) or (D) obligations of the Company or any of its Subsidiaries to repurchase,
redeem or otherwise
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acquire any such securities or to issue, grant, deliver or sell, or cause to be issued, granted, delivered or sold, any such securities.  There are no shareholder
agreements, voting trusts or other agreements or understandings to which the Company or any of its Subsidiaries is a party or on file with any of the
Company’s Subsidiaries with respect to the holding, voting, registration, redemption, repurchase or disposition of, or that restricts the transfer of, any capital
stock or other equity interest of any of the Company’s Subsidiaries

 
Section 3.3             Subsidiaries.  Section 3.3 of the Company Disclosure Letter sets forth a true and complete list of each Subsidiary of the Company,

including its jurisdiction of incorporation or formation, and a true and complete list of each other corporation, partnership, limited liability company or other
entity that is not a Subsidiary but in which the Company, directly or indirectly, owns an equity interest (each, a “Company Minority Interest Business”).  All
of the shares of capital stock or other equity or voting interests of each such Company Minority Interest Business that are owned, directly or indirectly, by the
Company or a Subsidiary thereof are owned free and clear of all Liens, other than Permitted Liens and transfer and other restrictions under applicable federal
and state securities Laws.  Except for the capital stock of, or other equity or voting interests in, its Subsidiaries and its interests in the Company Minority
Interest Businesses, the Company does not own, directly or indirectly, any equity, membership interest, partnership interest, joint venture interest, or other
equity or voting interest in, or any interest convertible into, exercisable or exchangeable for any of the foregoing, nor is it under any current or prospective
obligation to form or participate in, provide funds to, make any loan, capital contribution, guarantee, credit enhancement or other investment in, or assume
any liability or obligation of, any Person.

 
Section 3.4             Authority.
 

(a)           The Company has all necessary corporate power and authority to execute, deliver and perform its obligations under this Agreement
and to consummate the transactions contemplated hereby.  The execution, delivery and performance of this Agreement by the Company and the
consummation by the Company of the transactions contemplated hereby have been duly authorized by all necessary corporate action on the part of the
Company and no other corporate proceedings on the part of the Company are necessary to approve and adopt this Agreement or to consummate the
transactions contemplated hereby, subject, in the case of the Merger, to the adoption and approval of this Agreement by the holders of at least a majority of all
the votes entitled to be cast by holders of outstanding shares of Company Common Stock (the “Company Shareholder Approval”).  This Agreement has been
duly executed and delivered by the Company and, assuming the due authorization, execution and delivery by Parent and Merger Sub, constitutes a valid and
binding obligation of the Company, enforceable against the Company in accordance with its terms (except to the extent that enforceability may be limited by
applicable bankruptcy, insolvency, moratorium, reorganization or similar Laws affecting the enforcement of creditors’ rights generally and subject to general
principles of equity).

 
(b)           The Company Board, at a meeting duly called and held on or prior to the date of this Agreement at which all directors of the

Company were present, duly and unanimously adopted resolutions (i) determining that it is in the best interests of the Company and its shareholders, and
declaring it advisable for the Company, to enter into this Agreement,
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(ii) approving the execution, delivery and performance by the Company of this Agreement and the consummation of the transactions contemplated hereby,
including the Merger, and (iii) subject to Section 5.2, resolving and agreeing to submit this agreement to the shareholders of the Company and to recommend
approval and adoption of this Agreement and the transactions contemplated hereby by the shareholders of the Company, which resolutions have not been
subsequently rescinded, modified or withdrawn in any way, except as may be permitted by Section 5.2.

 
(c)           The Company Shareholder Approval is the only vote of the holders of any class or series of the Company’s capital stock or other

securities required in connection with the consummation of the Merger.  No vote of the holders of any class or series of the Company’s capital stock or other
securities is required in connection with the consummation of any of the transactions contemplated hereby to be consummated by the Company other than the
Merger.

 
(d)           Notwithstanding anything in this Agreement to the contrary, to the extent the accuracy of the Company’s representations and

warranties set forth in this Section 3.4 is based on the accuracy of Parent’s representations and warranties in Section 4.19, the Company’s representations and
warranties in this Section 3.4 shall be limited to the extent affected by any inaccuracy in Section 4.19.

 
Section 3.5             No Conflict; Consents and Approvals.
 

(a)           The execution, delivery and performance of this Agreement by the Company does not, and the consummation of the Merger and
the other transactions contemplated hereby will not, conflict with, or result in any violation or breach of, or default (with or without notice or lapse of time, or
both) under, or give rise to a right of, or result in, termination, cancelation, modification or acceleration of any obligation or to the loss of a material benefit
under, or result in the creation of any Lien in or upon any of the properties, assets or rights of the Company or any of its Subsidiaries under, or give rise to any
increased, additional, accelerated or guaranteed rights or entitlements under, or require any consent, waiver or approval of any Person pursuant to, any
provision of (i) (A) the Company Charter or Company Bylaws, or (B) the articles of incorporation or bylaws (or similar organizational documents) of any



Subsidiary of the Company, (ii) any Company Material Contract or (iii) subject to the governmental filings and other matters referred to in Section 3.5(b), any
federal, state, local or foreign law (including common law), statute, ordinance, rule, code, regulation, order, judgment, injunction or decree issued or
promulgated by a Governmental Entity (“Law”) or any rule or regulation of NASDAQ applicable to the Company or any of its Subsidiaries or by which the
Company or any of its Subsidiaries or any of their respective properties or assets are bound, except, in the case of clauses (ii) and (iii), as individually or in
the aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect.

 
(b)           No consent, approval, order or authorization of, or registration, declaration, filing with or notice to, any federal, state, local or

foreign government or subdivision thereof or any other governmental, administrative, judicial, arbitral, legislative, executive, regulatory or self-regulatory
authority, instrumentality, agency, commission or
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body (each, a “Governmental Entity”) is required by or with respect to the Company or any of its Subsidiaries in connection with the execution, delivery and
performance of this Agreement by the Company or the consummation by the Company of the Merger and the other transactions contemplated hereby, except
for (i) the filing of the pre-merger notification report under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended (the “HSR Act”), and any
filings required under other applicable foreign or supranational antitrust and competition Laws, (ii) such filings and reports as may be required pursuant to the
applicable requirements of the Securities Act of 1933, as amended (the “Securities Act”), the Securities Exchange Act of 1934, as amended (the “Exchange
Act”), and any other applicable state or federal securities, takeover and “blue sky” laws, (iii) the filing of the Articles of Merger with the Wisconsin
Department of Financial Institutions as required by the WBCL, (iv) any filings and approvals required under the rules and regulations of NASDAQ and
(v) such other consents, approvals, orders, authorizations, registrations, declarations, filings or notices the failure of which to be obtained or made,
individually or in the aggregate, have not had and would not reasonably be expected to have a Company Material Adverse Effect.

 
Section 3.6             SEC Reports; Financial Statements.
 

(a)           The Company has filed with or furnished to the Securities and Exchange Commission (the “SEC”) all forms, reports, schedules,
statements and other documents required to be filed or furnished by the Company with the SEC since May 8, 2007 under the Securities Act or the Exchange
Act (all such documents, together with all exhibits and schedules thereto and all information incorporated therein by reference, the “Company SEC
Documents”).  Since January 1, 2010, all Company SEC Documents have been timely filed.  As of their respective filing dates (or, if amended or superseded
by a filing prior to the date of this Agreement, then on the date of such filing), the Company SEC Documents complied in all material respects with the
applicable requirements of the Securities Act, the Exchange Act and the Sarbanes-Oxley Act of 2002 (the “Sarbanes-Oxley Act”), as the case may be,
including, in each case, the rules and regulations promulgated thereunder, and none of the Company SEC Documents contained any untrue statement of a
material fact or omitted to state a material fact required to be stated therein or necessary in order to make the statements therein, in light of the circumstances
under which they were made, not misleading.

 
(b)           The consolidated financial statements (including the related notes thereto) included (or incorporated by reference) in the Company

SEC Documents (i)  have been prepared in accordance with United States generally accepted accounting principles (“GAAP”) (except, in the case of
unaudited statements, as permitted by the SEC) applied on a consistent basis during the periods involved (except as may be indicated in the notes thereto)and
(ii) fairly present in all material respects the consolidated financial position of the Company, its Subsidiaries and Compact Particle Acceleration Corporation
(“CPAC” and, together with the Company’s Subsidiaries, the “Consolidated Subsidiaries”) as of the respective dates thereof and their respective consolidated
results of operations and cash flows for the respective periods then ended (subject, in the case of unaudited statements, to normal and recurring year-end audit
adjustments that were not, or are not expected to be, material in amount and to any other adjustments described therein, including the notes thereto).  Since
December 31, 2010, the Company has not made any change in the accounting practices or policies applied in the preparation of its financial statements,
except as required by GAAP,
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SEC rule or policy or applicable Law or as described in the notes to such financial statements.  The Company’s backlog as of December 31, 2010, as
presented in the Company’s annual report on Form 10-K for the year ended December 31, 2010, has been prepared in good faith in accordance with the
criteria disclosed in such Form 10-K.  To the knowledge of the Company, financial statements required by Governmental Entities for Subsidiaries of the
Company organized in a jurisdiction other than a state of the United States have been prepared in accordance with applicable foreign Law in all material
respects and filed, to the extent required, in a timely manner with such Governmental Entities.

 
(c)           The Company has established and maintains disclosure controls and procedures (as defined in Rules 13a-15(e) and 15d-15(e) under

the Exchange Act).  Such disclosure controls and procedures are designed to ensure that information relating to the Company and its Consolidated
Subsidiaries required to be disclosed in the Company’s periodic and current reports under the Exchange Act, is recorded, processed, summarized and reported
within the time period specified in SEC rules and forms, and accumulated and communicated to the Company’s management, including its principal executive
and principal financial officers, or persons performing similar functions, by others within those entities to allow timely decisions regarding required
disclosures as required under the Exchange Act.  All certifications of the principal executive officer and the principal financial officer, or persons performing
similar functions, of the Company that are required to be filed with or furnished to the SEC or included in or as an exhibit to an SEC Document have been so
filed, furnished or included, as the case may be, and all such certifications are complete and accurate and comply as to form in all respects with the published
rules and regulations of the SEC with respect thereto.

 
(d)           The Company has established and maintains a system of internal control over financial reporting (as defined in Rules 13a-15(f) and

15d-15(f) under the Exchange Act) sufficient to provide reasonable assurance regarding the reliability of the Company’s financial reporting and the
preparation of the Company’s financial statements for external purposes in accordance with GAAP.

 
(e)           (i) Since January 1, 2009, neither the Company nor any of its Subsidiaries nor, to the knowledge of the Company, any director,

officer, employee, auditor, accountant or representative of the Company or any of its Subsidiaries has received or otherwise had or obtained knowledge of any
material complaint, allegation, assertion or claim, whether written or oral, regarding the accounting or auditing practices, procedures, methodologies or
methods of the Company or any of its Consolidated Subsidiaries or their respective internal accounting controls, including any material complaint, allegation,
assertion or claim that the Company or any of its Consolidated Subsidiaries has engaged in questionable accounting or auditing practices and (ii) as of the
date of this Agreement, no attorney representing the Company or any of its Subsidiaries, whether or not employed by the Company or any of its Subsidiaries,



has reported evidence of a material violation of securities Laws, breach of fiduciary duty or similar violation by the Company or any of its Subsidiaries or any
of their respective officers, directors, employees or agents to the Company Board or any committee thereof or to any director or officer of the Company or
any of its Subsidiaries.
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(f)                                    Each Company Option granted under the Company Stock Plans was granted with a per share exercise price no less than the fair

market value per share of Company Common Stock on the grant date of such Company Stock Option, and no such grant involved any “back-dating,”
“forward-dating” or similar practice with respect to the effective date of such grant.

 
(g)                                 As of the date of this Agreement, there are no outstanding or unresolved comments in the comment letters received from the SEC

staff with respect to the Company SEC Documents.  As of the date hereof, to the knowledge of the Company, none of the Company SEC Documents is
subject to ongoing review or outstanding SEC comment or investigation.

 
(h)                                 The Company is in compliance in all material respects with the applicable listing and corporate governance rules and regulations

of NASDAQ.
 
(i)                                     No Subsidiary of the Company is required to file any form, report, schedule, statement or other document with the SEC.
 

Section 3.7                                      No Undisclosed Liabilities.  Neither the Company nor any of its Consolidated Subsidiaries has any liabilities or obligations of any
nature, whether accrued, absolute, contingent or otherwise, known or unknown, whether due or to become due and whether or not required to be recorded or
reflected on a consolidated balance sheet under GAAP, except (a) to the extent accrued or reserved against in the audited consolidated balance sheet of the
Company and its Consolidated Subsidiaries as at December 31, 2010 included in the Company SEC Documents, (b) for liabilities or obligations arising under
this Agreement or incurred in connection with the transactions contemplated by this Agreement, (c) for liabilities or obligations not required to be recorded or
reflected on a consolidated balance sheet under GAAP that do not exceed $250,000 individually or $3,000,000 in the aggregate and (d) for liabilities or
obligations incurred in the ordinary course of business consistent with past practice since December 31, 2010 that are not material to the Company and its
Consolidated Subsidiaries, taken as a whole.

 
Section 3.8                                      Proxy Statement; Certain Other Information.  None of the information supplied or to be supplied by or on behalf of the Company

specifically for inclusion or incorporation by reference in the Form S-4 will, at the time the Form S-4 is filed with the SEC, at the time of any amendment or
supplement thereto and at the time it (or any post-effective amendment or supplement) becomes effective under the Securities Act, contain any untrue
statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein, in light of the
circumstances under which they are made, not misleading.  The Proxy Statement will not, at the time the Proxy Statement (and any amendment or supplement
thereto) is first mailed to the shareholders of the Company and at the time of the Company Shareholders Meeting, contain any untrue statement of a material
fact or omit to state any material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under which they
are made, not misleading.  The Proxy Statement will comply as to form in all material respects with the provisions of the Exchange Act.  Notwithstanding the
foregoing, the Company makes no representation or warranty with respect to information included or incorporated by
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reference in the Form S-4 or the Proxy Statement based on information supplied by or on behalf of Parent or Merger Sub specifically for inclusion or
incorporation by reference therein.

 
Section 3.9                                      Absence of Certain Changes or Events.  Except for liabilities incurred in connection with this Agreement or the transactions

contemplated hereby, since December 31, 2010:  (a) the Company and its Subsidiaries have conducted their businesses in all material respects only in the
ordinary course consistent with past practice; (b) there has not been any change, event or development that, individually or in the aggregate, has had or would
reasonably be expected to have a Company Material Adverse Effect; and (c) none of the Company or any of its Subsidiaries has taken any action that, if taken
after the date of this Agreement, would constitute a breach of any of the covenants set forth in Section 5.1(a) (other than Section 5.1(a)(ii), (xvii) or (xx) and
any modification or amendment of any Contract or entry into any Contract described in Section 5.1(a)(x)).  Since December 31, 2010 through the date of this
Agreement, neither the Company nor any of its Subsidiaries has suffered any loss, damage, destruction or other casualty affecting any of its material
properties or assets, whether or not covered by insurance.

 
Section 3.10                                Litigation.  As of the date of this Agreement, there is no action, suit, arbitration, investigation, inquiry, grievance or other

proceeding (each, an “Action”) pending or, to the knowledge of the Company, threatened against the Company or any of its Subsidiaries, any of their
respective properties or assets, or any present or former officer, director or employee of the Company or any of its Subsidiaries in such individual’s capacity
as such, other than any Action commenced by a Person other than a Governmental Entity that (a) does not involve an amount in controversy in excess of
$500,000, (b) does not seek material injunctive or other non-monetary relief and (c) individually or in the aggregate, has not had and would not reasonably be
expected to have a Company Material Adverse Effect.  To the knowledge of the Company, neither the Company nor any of its Subsidiaries nor any of their
respective properties or assets is subject to any outstanding judgment, order, injunction, rule or decree of any Governmental Entity.  There is no Action
pending or, to the knowledge of the Company, threatened seeking to prevent, hinder, modify, delay or challenge the transactions contemplated by this
Agreement.

 
Section 3.11                                Compliance with Laws; Regulatory Matters.
 

(a)                                  The Company and each of its Subsidiaries are and, since January 1, 2009, have been in compliance with all Laws applicable to
their businesses, operations, properties or assets, except where any non-compliance, individually or in the aggregate, has not had and would not reasonably be
expected to have a Company Material Adverse Effect.  None of the Company or any of its Subsidiaries has received, since January 1, 2009, written notice or
any other written communication alleging or relating to a possible material violation of any Law applicable to their businesses, operations, properties or
assets.  The Company and each of its Subsidiaries hold all permits, licenses, variances, exemptions, authorizations, operating certificates, franchises, orders,
clearances and approvals of all Governmental Entities (collectively, “Permits”) necessary for them to own, lease or operate their properties and assets and to
carry on their businesses and operations as now conducted, except for any failure to hold such Permits that, individually or in the aggregate, would not
reasonably be
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expected to have a Company Material Adverse Effect, and there has occurred no violation of, default (with or without notice or lapse of time or both) under or
event giving to others any right of revocation, non-renewal, adverse modification or cancelation of, with or without notice or lapse of time or both, any such
Permit, nor would any such revocation, non-renewal, adverse modification or cancelation result from the consummation of the transactions contemplated
hereby, except for such violations, defaults, revocations, non-renewals, modifications or cancelations that, individually or in the aggregate, would not
reasonably be expected to have a Company Material Adverse Effect.  Notwithstanding anything to the contrary in this Section 3.11(a), no representation or
warranty is made in this Section 3.11(a) in respect of the matters referenced in Section 3.12, Section 3.13, Section 3.14, Section 3.15 and Section 3.24.

 
(b)                                 Neither the Company nor any of its Subsidiaries is subject to any consent decree from any Governmental Entity.  Neither the

Company nor any of its Subsidiaries has received any warning or untitled letter from the U.S. Food and Drug Administration (the “FDA”) or equivalent
action from any comparable non-U.S. Governmental Entity since May 8, 2007.  Neither the Company nor any of its Subsidiaries has received any
communication from any regulatory agency or been notified since May 8, 2007 that any product approval is withdrawn or modified or that such an action is
under consideration.  Without limiting the foregoing, the Company and each of its Subsidiaries is in compliance, in all material respects, with all current
applicable statutes, rules, regulations, guidelines, policies or orders administered or issued by the FDA, including the Public Health Service Act (“FDA
Laws”) or comparable foreign Governmental Entity (“Foreign Device Laws”) including FDA’s Quality System Regulation, 21 C.F.R. Part 820 and
requirements for Investigational Device Exemptions, 21 C.F.R. Part 812.  To the knowledge of the Company, there are no facts that would be reasonably
likely to result in any Form FDA-483 other than those issues that have been entered into the Company’s corrective and preventive action (CAPA) system, as
established within the Company’s quality system.  Since May 8, 2007, there have been no recalls, detentions, withdrawals, seizures, or termination or
suspension of manufacturing requested or threatened relating to the Company’s or its Subsidiaries’ products.  Since January 1, 2009, there have been no
material field notifications, material field corrections or material alerts.

 
(c)                                  All pre market notifications under Section 510(k) of the Federal Food, Drug and Cosmetic Act, 21 U.S.C. § 360(k), and 21 C.F.R.

Part 807, Subpart E (“510(k)s”) and pre-market approval applications approved by the FDA in accordance with 21 U.S.C. § 360(e) and 21 C.F.R. Part 814
(“PMAs”) for the Company’s and its Subsidiaries’ products are exclusively owned by the Company or one of its Subsidiaries, and there is no reason to
believe that the FDA is considering limiting, suspending, or rescinding any such 510(k)s or PMAs or changing the marketing classification or labeling of any
such products.  To the knowledge of the Company, there is no false information or significant omission in any product application or product-related
submission to the FDA or comparable foreign Governmental Entity.  The Company and its Subsidiaries have obtained all necessary regulatory approvals from
any foreign regulatory agencies related to the products distributed and sold by the Company, and the Company has not received any notice that any
Governmental Entity seeks any material additional conditions on the distribution or sale of products in a jurisdiction covered by a regulatory approval.  To the
knowledge of the
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Company and its Subsidiaries, any third party that is a manufacturer, contractor, or agent for the Company or its Subsidiaries is in compliance with all Permits
and regulatory approvals from the FDA or comparable Governmental Entity insofar as they pertain to the manufacture of product components or products for
the Company or its Subsidiaries.

 
(d)                                 Neither the Company nor any Subsidiary of the Company, nor any officer, director, managing employee or agent, nor any

individual with a five percent (5%) or greater direct or indirect ownership interest, (as those terms are used in 42 C.F.R. § 1001.1001) of the Company or any
Subsidiary of the Company:  (i) has engaged in any activities that are material violations of, or are cause for civil penalties or mandatory or permissive
exclusion under, any federal or state health care Law, including Sections 1128, 1128A, 1128B, 1128C or 1877 of the U.S. Federal Social Security Act
(together with all regulations promulgated thereunder, the “SSA”), the federal TRICARE statute (10 U.S.C. § 1071 et seq.), the False Claims Act of 1863 (31
U.S.C. § 3729 et seq.), the False Statements Accountability Act (18 U.S.C. § 1001), the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. § 3801 et
seq.), 18 U.S.C. § 287, the anti-fraud and related provisions of the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) (e.g., 18 U.S.C. §§
1035 and 1347), or related federal, state or local statutes; (ii) has engaged in any activities that are material violations of any non-U.S. Law restricting the
ability to use or disclose personally identifiable patient health information; (iii) has knowingly and willfully offered, paid, solicited or received any
remuneration (interpreted in accordance with 42 U.S.C. § 1320a-7b), directly or indirectly, overtly or covertly, in cash or in kind, in return for, or to induce,
the purchase, lease, or order, or the arranging for or recommending of the purchase, lease or order, of any item or service for which payment may be made in
whole or in part under any Federal Health Care Program, as defined in 42 U.S.C. § 1320a-7b(f); (iv) has had a civil monetary penalty assessed against them
under Section 1128A of SSA; (v) has been excluded from participation under any Federal Health Care Program, or any comparable state health care program
or non-U.S. health care program; (vi) has been convicted (as defined in 42 C.F.R. § 1001.2) of any of the categories of offenses described in Sections
1128(a) or 1128(b)(1), (b)(2), or (b)(3) of SSA or any non-U.S. Law of comparable scope; or (vii) has failed to comply in any material respect with any
federal or state Law regarding disclosure of physician payments.

 
(e)                                  All Contracts and other financial relationships between the Company or its Subsidiaries and customers, vendors, employees,

agents and contractors are in material compliance with all health care Laws, including state and federal anti-kickback Laws and state and federal self-referral
Laws.

 
Section 3.12                                Benefit Plans.
 

(a)                                  The Company has provided to Parent a true and complete list of all material “employee benefit plans” (within the meaning of
Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”)), and all material stock purchase, stock option, restricted
stock, severance, employment, change-in-control, fringe benefit, bonus, incentive, deferred compensation and all other material employee benefit plans,
agreements, programs, policies or other arrangements, whether or not subject to ERISA, whether formal, informal or written, under which any current or
former employee or
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independent contractor who is a natural person of the Company or its Subsidiaries has any present or future right to benefits, or the Company or its
Subsidiaries has any present or future liability.  All such plans, agreements, programs, policies and arrangements shall be collectively referred to as the
“Company Plans.”  With respect to each Company Plan, the Company has furnished or made available to Parent a current, accurate and complete copy
thereof and, to the extent applicable:  (i) any related trust agreement or other funding instrument, (ii) the most recent determination letter of the Internal
Revenue Service (the “IRS”), if applicable, (iii) any summary plan description or any other written summary or communication provided to Company Plan
participants generally, summarizing the benefits provided under any of the Company Plans and (iv) for the two most recent years (A) the Form 5500 and
attached schedules, (B) audited financial statements, and (C) actuarial valuation reports.

 
(b)                                 With respect to the Company Plans, except as disclosed in the Company SEC Documents or to the extent that any inaccuracy in of

any of the representations set forth in this Section 3.12(b), individually or in the aggregate, has not had and would not reasonably be expected to have a
Company Material Adverse Effect:

 
(i)                                     neither any Company Plan, nor any employee benefit plan that has been maintained or contributed to by an ERISA

Affiliate (defined, with respect to any person or entity, as any person or entity that, together with such first person or entity, is treated as a single employer
under Section 414(b), (c), (m) or (o) of the Code) of the Company at any time within the past six years, is subject to Title IV of ERISA, Section 302 of
ERISA, or Sections 412 or 4971 of the Code, or is a “multiemployer plan” within the meaning of Section 4001(a)(3) of ERISA;

 
(ii)                                  each Company Plan has been maintained, operated, and administered in accordance with its terms and in compliance with

all applicable Laws, no nonexempt prohibited transaction, as described in Section 406 of ERISA or Section 4975 of the Code, has occurred with respect to
any Company Plan, and all contributions required to be made under the terms of any Company Plan have been timely made by the Company or any of its
Subsidiaries;

 
(iii)                               each Company Plan intended to be qualified under Section 401(a) of the Code has received a favorable determination,

advisory and/or opinion letter, as applicable, from the IRS that it is so qualified and nothing has occurred since the date of such letter that would reasonably
be expected to cause the loss of such qualified status of such Company Plan, and all amendments to such Company Plan that are required by Law have been
adopted on a timely basis;

 
(iv)                              there is no Action (including any investigation, audit or other administrative proceeding) by the Department of Labor, the

Pension Benefit Guaranty Corporation (the “PBGC”), the IRS or any other Governmental Entity or by any plan participant or beneficiary pending, or to the
knowledge of the Company, threatened, relating to the Company Plans (other than routine claims for benefits) nor, to the knowledge of the Company, are
there facts or circumstances that exist that could reasonably be expected to give rise to any such Actions;
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(v)                                 no Company Plan that is a “welfare benefit plan” within the meaning of Section 3(1) of ERISA provides benefits to

former employees of the Company or its ERISA Affiliates, other than pursuant to Section 4980B of the Code or any similar state Law or during any
severance period under a Company Plan;

 
(vi)                              the Company and its Subsidiaries do not maintain any Company Plan that is a “group health plan” (as such term is

defined in Section 5000(b)(1) of the Code) that has not been administered and operated in compliance with the applicable requirements of Section 601 of
ERISA and Section 4980B of the Code; and

 
(vii)                           none of the Company Plans provides for payment of a benefit, the increase of a benefit amount, the payment of a

contingent benefit or the acceleration of the payment or vesting of a benefit determined or occasioned, in whole or in part, by reason of the execution of this
Agreement or the consummation of the transactions contemplated hereby.

 
(c)                                  Except as individually or in the aggregate would not reasonably be expected to have a Company Material Adverse Effect, each

Company Plan that is a “nonqualified deferred compensation plan” within the meaning of Section 409A(d)(1) of the Code subject to Section 409A of the
Code has been operated in compliance with Section 409A of the Code since January 1, 2005, based upon a good faith, reasonable interpretation of
(i) Section 409A of the Code and the regulations promulgated thereunder and (ii) IRS Notice 2005-1 or any other applicable IRS guidance, in each case as
modified by IRS Notice 2007-86. Each Company Stock Option, commencing at the time of its grant and continuing throughout the period ending
immediately prior to the Effective Time, has had an exercise price that may never be less than the fair market value of the underlying stock on the date of
grant, and has not included any feature for the deferral of compensation other than the deferral of recognition of income described in Treasury Regulations
Section 1.409A-1(b)(5)(i)(A)(3)(i) and (ii).

 
(d)                                 No current or former director, officer, employee, or independent contractor who is a natural person of the Company or any of its

Subsidiaries is entitled to any gross-up, make-whole or other additional payment from the Company or any of its Subsidiaries in respect of any Tax (including
Federal, state, local or foreign income, excise or other Taxes (including Taxes imposed under Section 409A of the Code)) or interest or penalty related thereto.

 
Section 3.13                                Labor Matters.  Except as individually or in the aggregate would not reasonably be expected to have a Company Material Adverse

Effect:
 

(a)                                  each of the Company and its Subsidiaries are and have been in compliance with all applicable Laws relating to labor and
employment, including those relating to wages, hours, collective bargaining, unemployment compensation, worker’s compensation, equal employment
opportunity, age and disability discrimination, immigration control, employee classification, information privacy and security and continuation coverage with
respect to group health plans.  Since May 8, 2007, there has not been, and as of the date of this Agreement there is not pending or, to the knowledge of the
Company, threatened, any
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labor dispute, work stoppage, labor strike or lockout against the Company or any of its Subsidiaries by employees; and



 
(b)                                 other than to the extent required by applicable Laws in foreign jurisdictions, no employee of the Company or any of its

Subsidiaries is covered by an effective or pending collective bargaining agreement or similar labor agreement.  To the knowledge of the Company, there has
not been any activity on behalf of any labor organization or employee group to organize any such employees.  As of the date of this Agreement, there are no
(i) unfair labor practice charges or complaints against the Company or any of its Subsidiaries pending before the National Labor Relations Board or any other
labor relations tribunal or authority, (ii) representation claims or petitions pending before the National Labor Relations Board or any other labor relations
tribunal or authority or (iii) grievances or pending arbitration proceedings against the Company or any of its Subsidiaries that arose out of or under any
collective bargaining agreement, and, to the knowledge of the Company, no item described in clauses (i), (ii), or (iii) is threatened.

 
Section 3.14                                Environmental Matters.
 

(a)                                  Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a Company Material
Adverse Effect, (i) the Company and each of its Subsidiaries have conducted their respective businesses in compliance with all applicable Environmental
Laws; (ii) there has been no release of any Hazardous Substance by the Company or any of its Subsidiaries in any manner that has given or would reasonably
be expected to give rise to any remedial obligation, corrective action requirement or liability under applicable Environmental Laws; (iii) since May 8, 2007,
neither the Company nor any of its Subsidiaries has received any claims, notices, demand letters or requests for information (except for such claims, notices,
demand letters or requests for information the subject matter of which has been resolved prior to the date of this Agreement) from any federal, state, local,
foreign or provincial Governmental Entity or any other Person asserting that the Company or any of its Subsidiaries is in violation of, or liable under, any
Environmental Law; (iv) no Hazardous Substance has been disposed of, arranged to be disposed of, released or transported in violation of any applicable
Environmental Law, or in a manner that has given rise to, or that would reasonably be expected to give rise to, any liability on the part of the Company or any
of its Subsidiaries under any Environmental Law, from any current or former properties or facilities while owned or operated by the Company or any of its
Subsidiaries or as a result of any operations or activities of the Company or any of its Subsidiaries at any location and, to the knowledge of the Company,
Hazardous Substances are not otherwise present at or about any such properties or facilities in amount or condition that has resulted in or would reasonably be
expected to result in liability to the Company or any of its Subsidiaries under any Environmental Law; and (v) neither the Company, its Subsidiaries nor any
of their respective properties or facilities are subject to, or, to the knowledge of the Company, are threatened to become subject to, any liabilities relating to
any suit, settlement, court order, administrative order, judgment or claim asserted or arising under any Environmental Law or any settlement agreement
relating to environmental liabilities.

 
(b)                                 As used herein, “Environmental Law” means any Law relating to (i) the protection, preservation or restoration of the environment

(including air, surface water,
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groundwater, drinking water supply, surface land, subsurface land, plant and animal life or any other natural resource) or (ii) the exposure to, or the use,
storage, recycling, treatment, generation, transportation, processing, handling, labeling, production, release or disposal of Hazardous Substances.

 
(c)                                  As used herein, “Hazardous Substance” means any substance listed, defined, designated, classified or regulated as a waste,

pollutant or contaminant or as hazardous, toxic, radioactive or dangerous or any other term of similar import under any Environmental Law, including
petroleum.

 
Section 3.15                                Taxes.
 

(a)                                  The Company and each of its Subsidiaries has timely filed all Tax Returns required to be filed by it and each such return is true,
correct, and complete in all material respects.  The Company and each of its Subsidiaries has timely paid or caused to be timely paid all material Taxes that
have become due and payable by it (whether or not shown on any Tax Return).  The most recent financial statements contained in the Company SEC
Documents reflect an adequate reserve (in addition to any reserve for deferred Taxes established to reflect timing differences between book and tax income)
for all material Taxes payable by the Company and its Subsidiaries for all taxable periods and portions thereof through the date of such financial statements. 
The Company and its Subsidiaries have no present or contingent liability for any material Taxes, other than Taxes incurred in the ordinary course of business
thereof and reflected as liabilities for current taxes payable on the most recent financial statements contained in the Company SEC Documents or incurred in
the ordinary course of business since the date of such financial statements in amounts consistent with prior years (adjusted solely for changes in ordinary
course business operations).  The Company and its Subsidiaries have complied with all information reporting and record keeping requirements under
applicable Tax Law in all material respects, including retention and maintenance of required records with respect thereto, and all records kept by the
Company and its Subsidiaries in compliance with such Law are available for inspection at the premises of the Company on reasonable notice.

 
(b)                                 There are no audits, investigations or administrative or judicial proceedings with respect to Taxes or Tax Returns of the Company

or any of its Subsidiaries in progress, nor has the Company or any of its Subsidiaries received written notice from any Governmental Entity that it intends to
commence such an audit, investigation or proceeding.  The Company has no knowledge that any audit, investigation, or proceeding is being contemplated by
any Governmental Authority.  Neither the Company nor any of its Subsidiaries has received written notice from a Governmental Entity in any jurisdiction in
which the Company or any Subsidiary has not filed a Tax Return for any period that the Company or such Subsidiary is required to file a material Tax Return
in such jurisdiction.

 
(c)                                  Neither the Company nor any of its Subsidiaries (i) is a party to any tax sharing, allocation, indemnity or similar agreement or

arrangement (whether or not written) pursuant to which it will have any obligation to make any payments after the Closing, except agreements solely with
each other or customary agreements with customers, vendors or lessors entered into in the ordinary course of business the primary purpose of which
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agreement (as distinguished from the tax-related provision contained in the agreement) does not relate to Taxes, (ii) has ever been a member of any group of
corporations filing Tax Returns on a consolidated, combined, unitary or similar basis other than a group in which the Company is the common parent, (iii) has
any liability for Taxes of any Person (other than its own Taxes) by reason of contract, agreement, assumption, transferee liability, operation of Law, Treas.
Reg. §1.1502-6 (or any predecessor or successor thereof or any similar provision of Law) or otherwise, except any liability for Taxes by reason of agreements
solely with each other or customary agreements with customers, vendors or lessors entered into in the ordinary course of business the primary purpose of



which agreement (as distinguished from the tax-related provision contained in the agreement) does not relate to Taxes, (iv) has, or has ever had, to the
knowledge of the Company, a permanent establishment in any country other than the country under the laws of which it is organized, or has engaged in a
trade or business in any country other than the country under the laws of which it is organized that subjected it to Tax in such country,  (v) has constituted
either a “distributing corporation” or a “controlled corporation” (within the meaning of Section 355(a)(1)(A) of the Code) in a distribution of stock intended
to qualify for tax-free treatment under Section 355 of the Code, or (vi) has participated in any “listed transaction” as defined in Treas. Reg. § 1.6011-4(b) or a
“reportable transaction” as defined in Treas. Reg. § 1.6011-4(b) that has not been properly reported.

 
(d)                                 The Company has delivered or made available to Parent (i) correct and complete copies of all income Tax Returns and all other

material Tax Returns of or with respect to the Company or its Subsidiaries for which the statute of limitations has not expired and (ii) complete copies of any
tax audit report and statements of deficiencies issued within the last three (3) years relating to any Taxes due from or with respect to the Company or its
Subsidiaries.

 
(e)                                  Neither the Company nor any of its Subsidiaries has requested any extension of time within which to file any material Tax Return,

which Tax Return has not yet been filed, or granted any extension for the assessment or collection of any material Taxes, which Taxes have not since been
paid.

 
(f)                                    No material Liens for Taxes exist with respect to any assets or properties of the Company or any of its Subsidiaries, except for

Permitted Liens and statutory Liens for Taxes not yet due.
 
(g)                                 Neither the Company nor any of its Subsidiaries will be required to include any item of income in, or exclude any item of

deduction from, taxable income for any taxable period (or portion thereof) ending on or after the Closing Date as a result of any of a transaction or event that
occurred prior to the Closing Date, including:  (i) change in method of accounting for a taxable period ending on or prior to the Closing Date (including
pursuant to Section 481(a) of the Code or any similar provision of Law), (ii) “closing agreement” as described in Section 7121 of the Code (or any
corresponding or similar provision of state, local or foreign income Tax Law) executed on or prior to the Closing Date, (iii) installment sale or open
transaction disposition made on or prior to the Closing Date, (iv) prepaid amount received on or prior to the Closing Date, or (v) elections made under
Section 108(i) of the Code prior to the Closing Date.
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(h)           The Company and its Subsidiaries have complied in all material respects with all applicable Laws relating to the payment and

withholding of Taxes (including withholding of Taxes pursuant to Sections 1441, 1442 and 3402 of the Code and similar provisions under any other domestic
or foreign tax Laws) and have, within the time and the manner prescribed by Law, withheld from and paid over to the proper Governmental Entities all
material amounts required to be so withheld and paid over under applicable Laws.

 
(i)            The Company was not, at any time during the period specified in Section 897(c)(1)(A)(ii) of the Code, a United States real

property holding corporation within the meaning of Section 897(c)(2) of the Code.
 
(j)            No payment made or to be made to any current or former employee or director of the Company or any of its Subsidiaries by

reason of the transactions contemplated hereby will constitute an “excess parachute payment” within the meaning of Section 280G of the Code.  No payment
made or to be made by the Company in 2011 to any current or former employee or director of the Company is nondeductible pursuant to Section 162(m) of
the Code.
 

(k)           As used in this Agreement, (i) “Taxes” shall include (A) all taxes, duties, or similar governmental levies, imposts, withholdings or
charges (including, without limitation, net income, gross income, gross receipts, business, sales, use, ad valorem, transfer, franchise, profits, license, lease,
service, service use, value added, escheat, estimated, withholding, payroll, employment, individual income, excise, severance, stamp, occupation, premium,
property, windfall profits, customs, duties or other taxes, duties, levies, imposts, withholdings or charges of any kind whatsoever) whenever and by whatever
authority imposed, and whether of the United States or elsewhere, together with in any such case any interest, fines, penalties, additions to tax, surcharges and
charges incidental or relating to the imposition of any such taxes, (B) liability for the payment of any amounts of the type described in clause (A) as a result of
being a member of an affiliated, consolidated, combined or unitary group and (C) liability for the payment of any amounts as a result of being party to any tax
sharing agreement or as a result of any express obligation to indemnify any other Person with respect to the payment of any amount described in clause (A) or
(B) and (ii) “Tax Returns” shall mean all domestic or foreign (whether national, federal, state, provincial, local or otherwise) original or amended returns,
declarations, statements, reports, schedules, forms and information returns relating to Taxes.

 
(l)            For purposes of this Section 3.15, (i) all references to the Company or any of its Subsidiaries shall include references to any

Person which merged with and into or liquidated into the Company or such Subsidiary, as applicable, and (ii) “knowledge” shall have the meaning set forth in
Section 8.3(d), except that the reference to executive officers shall mean executive officers and the individual identified in Section 3.15(l) of the Company
Disclosure Letter.

 
Section 3.16           Contracts.
 

(a)           Section 3.16 of the Company Disclosure Letter lists each of the following types of bonds, debentures, notes, mortgages,
indentures, guarantees, licenses,
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leases, purchase or sale orders or other contracts, commitments, agreements, instruments, arrangements, understandings, undertakings, permits, or franchises,
whether oral or written (each, including all amendments thereto, a “Contract”), to which the Company or any of its Subsidiaries is a party or by which any of
their respective properties or assets is legally bound as of the date of this Agreement:

 
(i)            any Contract that would be required to be filed by the Company as a “material contract” pursuant to Item 601(b)(10) of

Regulation S-K under the Securities Act or disclosed by the Company on a Current Report on Form 8-K;
 



(ii)           any Contract that limits the ability of the Company or any of its Subsidiaries (or, following the consummation of the
transactions contemplated by this Agreement, would limit the ability of Parent or any of its Subsidiaries, including the Surviving Corporation) to compete in
any line of business or with any Person or in any geographic area, or that restricts the right of the Company and its Subsidiaries (or, following the
consummation of the transactions contemplated by this Agreement, would limit the ability of Parent or any of its Subsidiaries, including the Surviving
Corporation) to sell to or purchase from any Person, or that grants the other party or any third Person “most favored nation” status or any type of special
discount rights for future purchases;
 

(iii)          any Contract the primary subject matter of which is the formation, creation, operation, management or control of a joint
venture, partnership or limited liability company or other similar agreement or arrangement;

 
(iv)          any Contract relating to Indebtedness of the Company or any of its Subsidiaries and having an outstanding principal

amount in excess of $100,000;
 
(v)           any Contract involving the acquisition or disposition, directly or indirectly (by merger or otherwise), of assets or capital

stock or other equity interests for aggregate consideration (in one or a series of transactions) under such Contract of $350,000 or more (other than acquisitions
or dispositions of inventory in the ordinary course of business consistent with past practice);

 
(vi)          any Contract that by its terms calls for aggregate payment or receipt by the Company and its Subsidiaries under such

Contract of more than $250,000 over the remaining term of such Contract that is not terminable (in the case of any such Contract that calls for such aggregate
payment) or terminable (in the case of any such Contract that calls for such aggregate receipt), as the case may be, without penalty to the Company and its
Subsidiaries on 120 days’ or less notice (other than (A) purchase orders for Company inventory, (B) service Contracts with customers of the Company or any
of its Subsidiaries with respect to which the customer sites holding the products that are the subject of such Contracts are listed on Section 3.16(a)(vi)(B) of
the Company Disclosure Letter, (C) non-executory Contracts for the sale of Company products with respect to which the customer sites holding the products
that are the subject of such Contracts are listed on Section 3.16(a)(vi)(C) of the Company Disclosure Letter; and (D) Company Plans, other than employment
agreements, severance agreements, change of control Contracts or similar agreements);
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(vii)         any Contract pursuant to which the Company or any of its Subsidiaries has continuing indemnification (other than

Contracts for the sale of Company products and warranties covering Company products given in the ordinary course of business), guarantee, “earn-out” or
other contingent payment obligations, in each case that the Company reasonably anticipates will involve payments by the Company or any of its Subsidiaries
in excess of $100,000;

 
(viii)        any Contract that is a license agreement that is material to the business of the Company and its Subsidiaries, taken as a

whole, pursuant to which the Company or any of its Subsidiaries is a party and licenses in Intellectual Property or licenses out Intellectual Property owned by
the Company or its Subsidiaries, other than (A) license agreements for software that is generally commercially available and that is licensed in object code
form solely for internal use and (B) as contained in sales Contracts in the ordinary course of business;
 

(ix)           any Contract executed by the Company or any of its Subsidiaries since May 8, 2007 that provides for any
confidentiality, standstill or similar obligations on the part of the Company or its Subsidiaries, except for such Contracts entered into in the ordinary course of
business consistent with past practice;

 
(x)            any Contract that obligates the Company or any of its Subsidiaries to make any equity commitment or loan to a third

party in an amount in excess of $100,000;
 
(xi)           any Contract not entered into in the ordinary course of business between the Company or any of its Subsidiaries, on the

one hand, and any Affiliate thereof other than any Subsidiary of the Company involving the payment of more than $100,000;
 
(xii)          any Contract relating to CPAC, any investment therein by the Company and its Subsidiaries or any rights relating

thereto;
 
(xiii)         any executory Contract with any Governmental Entity (other than any Contract for the purchase of the Company’s

products by a Governmental Entity); or
 
(xiv)        any Contract that requires the consent of, or the giving of notice to, any third party in connection with a “change of

control” of the Company or that would or would reasonably be expected to prevent, delay or impair the consummation of the transactions contemplated by
this Agreement.

 
Each contract of the type described in clauses (i) through (xiv) is referred to herein as a “Company Material Contract.”
 

(b)           Except, individually or in the aggregate, as would not reasonably be expected to have a Company Material Adverse Effect,
(i) each Company Material Contract is valid and binding on the Company and any of its Subsidiaries to the extent such Subsidiary is a party thereto, as
applicable, and to the knowledge of the Company, each other party thereto, and is in full force and effect and enforceable in accordance with its terms (except
to the extent that enforceability may be limited by applicable bankruptcy, insolvency, moratorium,
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reorganization or similar Laws affecting the enforcement of creditors’ rights generally and subject to general principles of equity); and (ii) there is no
violation or default under any Company Material Contract by the Company or any of its Subsidiaries or, to the knowledge of the Company, any other party
thereto, and no event or condition has occurred that constitutes, or, after notice or lapse of time or both, would constitute, a default on the part of the Company
or any of its Subsidiaries or, to the knowledge of the Company, any other party thereto under any such Company Material Contract, nor has the Company or
any of its Subsidiaries received any written notice of any such default, event or condition, except where any such default, event or condition, individually or



in the aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect.  The Company has made available to Parent
true and complete copies of all Company Material Contracts, including any amendments thereto.

 
Section 3.17           Insurance.  The Company and each of its Subsidiaries is covered by valid and currently effective insurance policies issued in

favor of the Company or one or more of its Subsidiaries that are customary for companies of similar size in the industries and locations in which the Company
operates.  With respect to each such insurance policy, (a) such policy is in full force and effect and all premiums due thereon have been paid, (b) to the
knowledge of the Company, neither the Company nor any of its Subsidiaries is in material breach or default, and has not taken any action or failed to take any
action which (with or without notice or lapse of time, or both) would constitute such a breach or default, or would permit termination or modification of, any
such policy and (c) to the knowledge of the Company, no insurer issuing any such policy has been declared insolvent or placed in receivership,
conservatorship or liquidation.  No written notice of cancelation or termination has been received with respect to any such policy.

 
Section 3.18           Properties.
 

(a)           Neither the Company nor any of its Subsidiaries own any real property.
 
(b)           The Company or one of its Subsidiaries has a valid leasehold interest in each parcel of real property leased by the Company and

its Subsidiaries (including the parcels of real property listed in Section 3.18 of the Company Disclosure Letter), free and clear of all Liens other than (i) Liens
for current taxes and assessments not yet past due or the amount or validity of which is being contested in good faith by appropriate proceedings,
(ii) mechanics’, workmen’s, repairmen’s, warehousemen’s and carriers’ Liens arising in the ordinary course of business of the Company or such Subsidiary
consistent with past practice and (iii) any such matters of record, Liens and other imperfections of title that do not, individually or in the aggregate, materially
impair the continued ownership, use or operation of the assets by the Company and its Subsidiaries (“Permitted Liens”).

 
(c)           Except to the extent disposed of in the ordinary course of business consistent with past practice, the Company or one of its

Subsidiaries has good and valid title to, or in the case of leased personal property, a valid leasehold interest in, each item of personal property that is recorded
or reflected as owned or leased, as the case may be, on the audited consolidated balance sheet of the Company and its Consolidated Subsidiaries as at
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December 31, 2010 included in the Company SEC Documents, in each case free and clear of all Liens other than Permitted Liens.

 
(d)           Each of the Company and its Subsidiaries has complied with the terms of all leases to which it is a party, and all such leases are in

full force and effect, except for any such noncompliance or failure to be in full force and effect that, individually or in the aggregate, has not had and would
not reasonably be expected to have a Company Material Adverse Effect.

 
This Section 3.18 does not relate to intellectual property, which is the subject of Section 3.19.
 

Section 3.19           Intellectual Property.
 

(a)           For purposes of this Agreement, “Intellectual Property” means any and all intellectual property rights arising from or associated
with any of the following, whether protected, created or arising under the laws of the United States or any other jurisdiction:  (i) trade names, trademarks and
service marks (registered and unregistered), trade dress and similar rights, and applications (including intent to use applications) to register any of the
foregoing (collectively, “Marks”); (ii) domain names and other Internet addresses or identifiers (“Domain Names”), (iii) patents and patent applications
(collectively, “Patents”); (iv) copyrights (registered and unregistered) and applications for registration (collectively, “Copyrights”); (v) know-how, inventions,
methods, processes, customer lists and any other information or any kind or nature, in each case to the extent any of the foregoing derives economic value
(actual or potential) from not being generally known to other Persons who can obtain economic value from its disclosure; and (vi) any other proprietary,
intellectual or industrial property rights of any kind or nature.

 
(b)           Section 3.19 of the Company Disclosure Letter sets forth a true and complete list of all registered Marks, Patents and registered

Copyrights, including any pending applications to register any of the foregoing, owned (in whole or in part) by, or exclusively licensed to, the Company or
any of its Subsidiaries and that are material to the businesses of the Company or any of its Subsidiaries (collectively, “Company Registered IP”).  Except as,
individually or in the aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect, (i) all Company Registered
IP (other than patent applications or applications to register trademarks) is, to the knowledge of the Company, subsisting, valid and enforceable and (ii) no
Company Registered IP is involved in any interference, reissue, reexamination, opposition, cancelation or similar proceeding and, to the knowledge of the
Company, no such action is or has been threatened with respect to any of the Company Registered IP.  Except as, individually or in the aggregate, has not had
and would not reasonably be expected to have a Company Material Adverse Effect, all Company Registered IP owned by, or filed in the name of,
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the Company or any of its Subsidiaries and, to the knowledge of the Company, all other Company Registered IP has been registered or obtained in accordance
with all applicable legal requirements and is currently in compliance in all respects with all legal requirements (including the timely post-registration filing of
affidavits of use and incontestability and renewal applications), and all filing, examination, issuance, post registration and maintenance fees, annuities and the
like associated with or required with respect to any of the Company Registered IP owned by, or filed in the name of, the Company or any of its Subsidiaries
and, to the knowledge of the Company, any other Company Registered IP, have been timely paid.  No written notice or claim challenging the validity or
enforceability or alleging the misuse of any of the Company Registered IP has been received by the Company or any of its Subsidiaries.  Except as,
individually or in the aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect, the Company has not taken
any action or failed to take any action that could reasonably be expected to result in the abandonment, cancelation, forfeiture, relinquishment, invalidation or
unenforceability of any of the Company Registered IP.

 
(c)           Except as, individually or in the aggregate, has not had and would not reasonably be expected to have a Company Material

Adverse Effect, the Company or its Subsidiaries own exclusively, free and clear of free and clear of any and all Liens, all Company Registered IP owned by,
or filed in the name of, the Company or any of its Subsidiaries and all other Intellectual Property that is material to the businesses of the Company or any of
its Subsidiaries other than Intellectual Property owned by a third party that is licensed to the Company or a Subsidiary thereof pursuant to an existing license



agreement and used by the Company or such Subsidiary within the scope of such license, and the Company and its Subsidiaries have not received any written
notice or claim challenging the Company’s or such Subsidiaries’ ownership of any of such Intellectual Property.

 
(d)           Each of the Company and its Subsidiaries has taken reasonable steps to protect its rights in its Intellectual Property and to

maintain the confidentiality of all information of the Company or its Subsidiaries that derives economic value (actual or potential) from not being generally
known to other Persons who can obtain economic value from its disclosure or use.  All current or former employees, consultants and contractors of the
Company and its Subsidiaries who have participated in the creation of any Intellectual Property that is used by the Company or any of its Subsidiaries in their
respective businesses (excluding any Intellectual Property that is licensed to the Company or any of its Subsidiaries under any license agreement that remains
in effect) have entered into reasonable proprietary information, confidentiality and assignment agreements, which the Company has previously made
available to Parent.

 
(e)           To the knowledge of the Company, none of the activities or operations of the Company or any of its Subsidiaries (including the

use of any Intellectual Property in connection therewith) have infringed upon, misappropriated or diluted any Intellectual Property of any third party, and
neither the Company nor any of its Subsidiaries has received any written notice or claim asserting or suggesting that any such infringement, misappropriation,
or dilution is or may be occurring or has or may have occurred, except where any such infringement, misappropriation or dilution, individually or in the
aggregate, has not had and would not reasonably be expected to have a Company Material Adverse Effect.  To the Company’s knowledge, no third party is
misappropriating, infringing, or diluting in any material respect any Intellectual Property owned by or exclusively licensed to the Company or any of its
Subsidiaries that is material to any of the businesses of the Company or any of its Subsidiaries.  No Intellectual Property owned by and, to the knowledge of
the Company, no Intellectual Property exclusively licensed to, the Company or any of its Subsidiaries that is material to any of the businesses of the Company
or any of its Subsidiaries
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is subject to any outstanding order, judgment, decree or stipulation restricting or limiting in any material respect the use or licensing thereof by the Company
or any of its Subsidiaries.

 
(f)            Except as set forth on Section 3.19 of the Company Disclosure Letter, the execution, delivery and performance by the Company

of this Agreement, and the consummation of the transactions contemplated hereby, will not result in the loss of, or give rise to any right of any third party to
terminate or modify any of the Company’s or any Subsidiaries’ rights or obligations under any agreement under which Intellectual Property is licensed to or
by the Company or any of its Subsidiaries and that is material to any of the businesses of the Company or any of its Subsidiaries.  All milestones and other
conditions required to be satisfied under any license agreements under which Intellectual Property that is material to the business of the Company or any of its
Subsidiaries is exclusively licensed to the Company or any of its Subsidiaries (“Exclusive Inbound License Agreements”) in order for the Company or any of
its Subsidiaries to retain any exclusive rights granted thereunder have been satisfied in accordance with the terms of such Exclusive Inbound License
Agreements, and all such exclusive rights remain in full force and effect.  To the knowledge of the Company, there is no outstanding or threatened dispute or
disagreement with respect to any Exclusive Inbound License Agreement that would reasonably be expected to materially affect any of the respective rights
and obligations of the parties thereunder.  Neither the Company nor any of its Subsidiaries has transferred ownership of, or granted any exclusive license with
respect to, any Intellectual Property that is or was material to the business of the Company or any of its Subsidiaries.  At the Effective Time, Parent, through
its ownership of the Surviving Corporation, shall indirectly hold all of the material Intellectual Property rights that the Company and its Subsidiaries held
immediately prior to the Effective Time, and all of such rights shall be exercisable by the Surviving Corporation and its Subsidiaries following the Effective
Time to the same extent as by the Company and its Subsidiaries prior to the Effective Time.

 
(g)           The Company owns or has the right to license any Intellectual Property that relates to the business of the Company as operated on

the date of this Agreement and that was developed by Thomas Rockwell Mackie, Gustavo Olivera or any other employee of the Company or any of its
Subsidiaries during any period in which such individual served both as an employee of the University of Wisconsin or the Wisconsin Alumni Research
Foundation, on the one hand, and as an employee, consultant or independent contractor of the Company or any of its Subsidiaries, on the other hand.

 
Section 3.20           Product Warranties.
 

(a)           Section 3.20(a) of the Company Disclosure Letter contains copies of the standard form product warranties (including all warranty,
refund, product support or product maintenance obligations) offered by the Company and its Subsidiaries to direct customers, distributors and other Persons. 
All product warranties (including all warranty, refund, product support or product maintenance obligations) of the Company and its Subsidiaries currently in
effect are in all material respects in the form of such standard form product warranties.
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(b)           Except as would be consistent with the claims experience of the Company in the ordinary course of business, to the knowledge of

the Company, there is no basis for any warranty, material back-charge, material additional work, field repair or other such warranty and workmanship claims
or other product liability claims by any third party against the Company or any of its Subsidiaries associated with the Company’s or its Subsidiaries’ products
shipped prior to the Effective Time.

 
Section 3.21           State Takeover Statutes.  The Company has, or will have prior to the Effective Time, taken all necessary action so that, assuming

compliance by Parent and Merger Sub with their respective obligations hereunder and the accuracy of the representations and warranties made by Parent and
Merger Sub, no “moratorium,” “fair price,” “business combination,” “control share acquisition” or similar provision of any state anti-takeover Law
(collectively, “Takeover Laws”) is, or at the Effective Time will be, applicable to this Agreement, the Merger or any of the other transactions contemplated
hereby.
 

Section 3.22           No Rights Plan.  There is no shareholder rights plan, “poison pill” anti-takeover plan or other similar device in effect to which the
Company is a party or is otherwise bound.

 
Section 3.23           Related Party Transactions.  No present or former director or executive officer of the Company, nor any Person beneficially

owning a number of shares of Company Common Stock constituting more than 5% of all issued and outstanding shares of Company Common Stock, nor any
of such Person’s immediate family members (as defined in Item 404 of Regulation S-K), has been a participant in any transaction or proposed transaction



with the Company or any of its Consolidated Subsidiaries within the last 12 months, in each case, that is of a type that would be required to be disclosed in
the Company SEC Documents pursuant to Item 404 of Regulation S-K that has not been so disclosed.

 
Section 3.24           Certain Payments.  Neither the Company nor any of its Subsidiaries (nor, to the knowledge of the Company, any of their

respective directors, executives, representatives, agents or employees) (a) has used or is using any corporate funds for any illegal contributions, gifts,
entertainment or other unlawful expenses relating to political activity, (b) has used or is using any corporate funds for any direct or indirect unlawful
payments to any foreign or domestic governmental officials or employees, (c) has violated or is violating any provision of the Foreign Corrupt Practices Act
of 1977, (d) has established or maintained, or is maintaining, any unlawful fund of corporate monies or other properties or (e) has made or offered any
unlawful bribe, rebate, payoff, influence payment, kickback or similar unlawful payment of any nature.

 
Section 3.25           Export Compliance.
 

(a)           To the knowledge of the Company, the Company and each of its Subsidiaries have conducted their export transactions in
accordance in all material respects with applicable provisions of U.S. export Laws (including the International Traffic in Arms regulations, the Export
Administration Regulations and the regulations administered by the Department of Treasury, Office of Foreign Assets Control (“OFAC”)), and other export
Laws of the countries where it conducts business, and neither the Company nor any of its
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Subsidiaries has received any written notices of noncompliance, complaints or warnings with respect to its compliance with export Laws.

 
(b)           To the knowledge of the Company, neither the Company nor any of its Subsidiaries, employees or management appears on the

Specially Designated Nationals List published by OFAC or the Blocked Persons List published by the Department of Commerce’s Bureau of Industry and
Security, or is otherwise a person with which any U.S. person is prohibited from dealing under the laws of the United States.  Neither the Company nor any of
its Subsidiaries does business or conducts any transactions with the governments of, or persons within, any country under economic sanctions administered
and enforced by OFAC, except as authorized by law.

 
Section 3.26           CPAC.  The entry into this Agreement and the consummation of the transactions contemplated hereby, have not resulted in and

will not, pursuant to the terms of any Contracts relating to CPAC to which the Company or any of its Subsidiaries is a party, result in any material violation or
breach of, or default (with or without notice or lapse of time, or both) under, or give rise to a right of, or result in, termination, cancelation, modification or
acceleration of any obligation or to the loss of a material benefit under any such Contract relating to CPAC.  As of the date of this Agreement, there is no
material Action pending or, to the knowledge of the Company, threatened against CPAC or any of its Subsidiaries, or involving any investors in CPAC,
whether or not relating to the transactions contemplated by this Agreement.

 
Section 3.27           Brokers.  No broker, investment banker, financial advisor or other Person, other than Merrill Lynch, Pierce, Fenner & Smith

Incorporated (“BAML”), the fees and expenses of which will be paid by the Company, is entitled to any broker’s, finder’s, financial advisor’s or other similar
fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of the Company or
any of its Affiliates.   The Company has not entered into any Contract with BAML or any of its Affiliates that would obligate Parent or the Company to retain
BAML or any of its Affiliates to perform any investment banking, underwriting or other services following the Effective Time.

 
Section 3.28           Opinion of Financial Advisor.  The Company Board has received the opinion of Merrill Lynch, Pierce, Fenner & Smith

Incorporated, to the effect that, as of the date of such opinion and subject to the limitations, qualifications and assumptions set forth therein, the Merger
Consideration is fair, from a financial point of view, to the holders of shares of Company Common Stock.

 
Section 3.29           Dissenters’ Rights.  Holders of Company Common Stock are not entitled to any dissenters’ rights in connection with this

Agreement or the transactions contemplated hereby under or pursuant to Subchapter XIII of the WBCL as long as the Company Common Stock continues to
be registered on the NASDAQ on the record date fixed to determine the shareholders entitled to notice of the Company Shareholders Meeting to be held to
consider the approval and adoption of this Agreement, as provided in Section 180.1302(4) of the WBCL.
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Section 3.30                                Exclusivity.  Neither the Company nor any of its Affiliates or Representatives is making any representation or warranty on behalf

of the Company or any of its Subsidiaries of any kind or nature whatsoever, oral or written, express or implied (including, but not limited to, any relating to
financial condition, results of operations, prospects, assets or liabilities of the Company and its Subsidiaries), except as expressly set forth in Article III (as
qualified by the introductory paragraph to Article III) or Section 5.2(g), and the Company hereby disclaims any and all such other representations and
warranties.  Without limiting the express representations and warranties in this Article III (including any representations and warranties regarding documents
delivered or made available to Parent), and without limiting the broad nature of the disclaimer set forth in the prior sentence, no representation or warranty is
being made as a result of the Company making available to Parent and Merger Sub any management presentations, information, documents, projections,
forecasts and other material in a “data room” or otherwise.

 
ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF
PARENT AND MERGER SUB

 
Except as set forth in the disclosure letter delivered by Parent to the Company prior to the execution of this Agreement (which shall be arranged in

numbered and lettered sections corresponding to the numbered and lettered Sections in this Agreement and which disclosure in any such section shall be
deemed to qualify and apply to other Sections in this Agreement to the extent that it is reasonably apparent from the face of such disclosure that such
disclosure also qualifies or applies to such other Sections) (the “Parent Disclosure Letter”), Parent and the Merger Sub represent and warrant to the Company
as follows:

 
Section 4.1                                      Organization, Standing and Power.
 



(a)                                  Each of Parent and its Subsidiaries (i) is an entity duly organized, validly existing and in good standing (with respect to
jurisdictions that recognize such concept) (it being understood and agreed that “good standing” for purposes of the WBCL means that Merger Sub has filed its
most recent annual report and has not filed articles of dissolution) under the Laws of the jurisdiction of its organization, (ii) has all requisite corporate or
similar power and authority to own, lease and operate its properties and to carry on its business as now being conducted and (iii) is duly qualified or licensed
to do business and is in good standing (with respect to jurisdictions that recognize such concept) in each jurisdiction in which the nature of its business or the
ownership, leasing or operation of its properties makes such qualification or licensing necessary, except in the case of clause (iii), where the failure to be so
qualified or licensed or in good standing, individually or in the aggregate, would not reasonably be expected to have a Parent Material Adverse Effect.  For
purposes of this Agreement, “Parent Material Adverse Effect” means any event, change, circumstance or effect that (A) is materially adverse to the business,
condition (financial or otherwise) or results of operations of Parent and its Subsidiaries, taken as a whole, or (B) materially impairs the ability of Parent or
Merger Sub to consummate, or prevents or materially delays, the Merger or any of the other transactions contemplated by this Agreement; provided, however,
that in the case of clause (A) of this definition of “Parent Material Adverse Effect” only, Parent Material Adverse Effect shall not include any event,
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change, circumstance or effect (1) generally affecting the industry in which Parent and its Subsidiaries operate, or the economy or the financial or securities
markets in the United States, including effects on such industry, economy or markets resulting from any regulatory and political conditions or developments
in general, including any outbreak or escalation of hostilities or declared or undeclared acts of war or terrorism and including changes in interest rates;
(2) reflecting or resulting from changes in Law or GAAP or accounting standards; (3) demonstrably resulting from the announcement or pendency of the
transactions contemplated by this Agreement; (4) any change, in and of itself, in the market price or trading volume of Parent Common Stock; (5) changes in
any analyst recommendations, any financial strength rating or any other similar recommendations or ratings as to Parent or its Subsidiaries (including, in and
of itself, any failure to meet analyst projections); (6) the loss by Parent or any of its Subsidiaries of any of its customers, suppliers or employees as a result of
the announcement of the transactions contemplated by this Agreement; (7) the failure, in and of itself, of Parent to meet any expected or projected financial or
operating performance target, whether internal or published, for any period ending on or after the date of this Agreement as well as any change, in and of
itself, by Parent in backlog or any other expected or projected financial or operating performance target as compared with any target prior to the date of this
Agreement; (8) any suit, action or other legal proceeding arising out of or related to this Agreement or (9) any actions taken that are specifically required in
accordance with the terms of this Agreement or taken at the written request of the Company or with the prior written consent of the Company; provided, that,
with respect to clause (1), the impact of such event, change, circumstance or effect is not disproportionately adverse to Parent and its Subsidiaries, taken as a
whole, relative to other participants in the industry in which Parent operates; and provided, further, for the avoidance of doubt, that with respect to clauses (4),
(5) and (7), the facts and circumstances giving rise to or contributing to such failure or change may be taken into account in determining whether there has
been a Parent Material Adverse Effect.

 
(b)                                 Parent has previously made available to the Company true and complete copies of Parent’s certificate of incorporation and bylaws,

in each case as amended to the date of this Agreement, and each as so delivered is in full force and effect.  Parent is not in violation of any provision of its
certificate of incorporation or bylaws, in each case as amended to the date of this Agreement.

 
(c)                                  Parent has previously made available to the Company true and complete copies of the certificate of incorporation and by-laws (or

comparable organizational documents) of each of its Subsidiaries, in each case as amended to the date of this Agreement, and each as so delivered is in full
force and effect.  No Subsidiary of Parent is in violation of its certificate of incorporation or by-laws (or comparable organizational documents), in each case
as amended to the date of this Agreement.

 
Section 4.2                                      Capital Stock.
 

(a)                                  The authorized capital stock of the Parent consists of one hundred million (100,000,000) shares of Parent Common Stock and five
million (5,000,000) shares of preferred stock, par value $0.001 per share (the “Parent Preferred Stock”).  As of the close of business on March 4, 2011,
(i) 60,078,660 shares of Parent Common Stock (excluding
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treasury shares) were issued and outstanding, (ii) 2,140,018 shares of Parent Common Stock were held by Parent in its treasury, (iii) no shares of Parent
Preferred Stock were issued and outstanding and no shares of Parent Preferred Stock were held by Parent in its treasury and (iv) 12,706,747 shares of Parent
Common Stock were reserved for issuance pursuant to Parent’s employee or director stock option, restricted stock unit, stock purchase, equity incentive and
equity compensation plans, arrangement and agreements (of which 7,591,044 shares were subject to outstanding restricted stock units or options to purchase
shares of Parent Common Stock).  Neither Parent nor any of its Subsidiaries has outstanding any bonds, debentures, notes or other obligations having the
right to vote (or convertible into, or exchangeable or exercisable for, securities having the right to vote) with the stockholders of Parent on any matter.  Except
as set forth above in this Section 4.2(a) and except for changes since March 4, 2011 resulting from the exercise or forfeiture of Parent stock options or the
forfeiture of Parent restricted stock awards, as of the date of this Agreement, there are no outstanding (A) shares of capital stock or other voting securities or
equity interests of Parent, (B) securities of Parent or any of its Subsidiaries convertible into or exchangeable or exercisable for shares of capital stock of
Parent or other voting securities or equity interests of Parent, (C) stock appreciation rights, “phantom” stock rights, performance units, interests in or rights to
the ownership or earnings of Parent or other such equity equivalent or equity-based award or right, (D) subscriptions, options, warrants, calls, commitments,
Contracts or other rights to acquire from Parent or any of its Subsidiaries, or obligations of Parent or any of its Subsidiaries to issue, any shares of capital
stock of Parent, voting securities, equity interests or securities convertible into or exchangeable or exercisable for capital stock or other voting securities or
equity interests of Parent or rights or interests described in clause (C) or (E) obligations of Parent or any of its Subsidiaries to repurchase, redeem or otherwise
acquire any such securities or to issue, grant, deliver or sell, or cause to be issued, granted, delivered or sold, any such securities.  The shares of Parent
Common Stock to be issued pursuant to the Merger will be duly authorized and validly issued and, at the Effective Time, all such shares will be fully paid and
nonassessable and not subject to any preemptive rights.

 
(b)                                 The authorized capital stock of Merger Sub consists of 1,000 shares of common stock, par value $0.01 per share, of which 1,000

shares are issued and outstanding, all of which shares are beneficially owned by Parent.
 
(c)                                  All of the outstanding shares of capital stock or other voting securities or equity interests of each Subsidiary of Parent have been

duly authorized and validly issued, are fully paid, nonassessable and not subject to any preemptive rights.  All of the shares of capital stock or other voting
securities or equity interests of each such Subsidiary are owned, directly or indirectly, by Parent, free and clear of all Liens, other than Permitted Liens and



transfer and other restrictions under applicable federal and state securities Laws.  Neither Parent nor any of its Subsidiaries has outstanding any bonds,
debentures, notes or other obligations having the right to vote (or convertible into, or exchangeable or exercisable for, securities having the right to vote) with
the stockholders of any such Subsidiary on any matter.
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Section 4.3                                      Authority.
 

(a)                                  Each of Parent and Merger Sub has all necessary corporate power and authority to execute, deliver and perform its obligations
under this Agreement and to consummate the transactions contemplated hereby.  The execution, delivery and performance of this Agreement by Parent and
Merger Sub and the consummation by Parent and Merger Sub of the transactions contemplated hereby have been duly authorized by all necessary corporate
action on the part of Parent and Merger Sub, and no other corporate proceedings on the part of Parent or Merger Sub are necessary to approve and adopt this
Agreement or to consummate the transactions contemplated hereby.  This Agreement has been duly executed and delivered by Parent and Merger Sub and,
assuming the due authorization, execution and delivery by the Company, constitutes a valid and binding obligation of each of Parent and Merger Sub,
enforceable against each of Parent and Merger Sub in accordance with its terms (except to the extent that enforceability may be limited by applicable
bankruptcy, insolvency, moratorium, reorganization or similar Laws affecting the enforcement of creditors’ rights generally and subject to general principles
of equity).

 
(b)                                 The Board of Directors of Parent (the “Parent Board”), at a meeting duly called and held on or prior to the date of this Agreement

at which a quorum of directors of Parent were present, duly and unanimously adopted resolutions (i) determining that it is in the best interests of Parent and
its stockholders, and declaring it advisable for Parent, to enter into this Agreement and (ii) approving the execution, delivery and performance by Parent of
this Agreement and the consummation of the transactions contemplated hereby, including the Merger, which resolutions have not been subsequently
rescinded, modified or withdrawn in any way.

 
Section 4.4                                      No Conflict; Consents and Approvals.
 

(a)                                  The execution, delivery and performance of this Agreement by each of Parent and Merger Sub does not, and the consummation of
the Merger and the other transactions contemplated hereby will not, conflict with, or result in any violation or breach of, or default (with or without notice or
lapse of time, or both) under, or give rise to a right of, or result in, termination, cancelation, modification or acceleration of any obligation or to the loss of a
material benefit under, or result in the creation of any Lien in or upon any of the properties, assets or rights of Parent or Merger Sub under, or give rise to any
increased, additional, accelerated or guaranteed rights or entitlements under, or require any consent, waiver or approval of any Person pursuant to, any
provision of (i) (A) the certificate of incorporation or bylaws of Parent or Merger Sub or (B) the certificate of incorporation or bylaws (or similar
organizational documents) of any Subsidiary of Parent other than Merger Sub, (ii) any Contract that would be required to be filed by Parent as a “material
contract” pursuant to Item 601(b)(10) of Regulation S-K under the Securities Act or disclosed by Parent on a Current Report on Form 8-K (each, a “Parent
Material Contract”) or (iii) subject to the governmental filings and other matters referred to in Section 4.4(b), any Law or any rule or regulation of NASDAQ
applicable to Parent or any of its Subsidiaries or by which Parent or any of its Subsidiaries or any of their respective properties or assets are bound, except, in
the case of clauses (ii) and (iii), as individually or in the aggregate, has not had and would not reasonably be expected to have a Parent Material Adverse
Effect.
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(b)                                 No consent, approval, order or authorization of, or registration, declaration, filing with or notice to, any Governmental Entity is

required by or with respect to Parent or any of its Subsidiaries in connection with the execution, delivery and performance of this Agreement by Parent and
Merger Sub or the consummation by Parent and Merger Sub of the Merger and the other transactions contemplated hereby, except for (i) the filing of the pre-
merger notification report under the HSR Act and any filings required under other applicable foreign or supranational antitrust and competition Laws,
(ii) such filings and reports as required pursuant to the applicable requirements of the Securities Act, the Exchange Act and any other applicable state or
federal securities, takeover and “blue sky” laws, (iii) the filing of the Articles of Merger with the Wisconsin Department of Financial Institutions as required
by the WBCL, (iv) any filings required under the rules and regulations of NASDAQ and (v) such other consents, approvals, orders, authorizations,
registrations, declarations, filings or notices the failure of which to be obtained or made, individually or in the aggregate, have not had and would not
reasonably be expected to have a Parent Material Adverse Effect.
 

Section 4.5                                      SEC Reports; Financial Statements.
 

(a)                                  Parent has filed with or furnished to the SEC all forms, reports, schedules, statements and other documents required to be filed or
furnished by Parent with the SEC since February 8, 2007 under the Securities Act or the Exchange Act (all such documents, together with all exhibits and
schedules thereto and all information incorporated therein by reference, the “Parent SEC Documents”).  Since January 1, 2010, all Parent SEC Documents
have been timely filed.  As of their respective filing dates (or, if amended or superseded by a filing prior to the date of this Agreement, then on the date of
such filing), the Parent SEC Documents complied in all material respects with the applicable requirements of the Securities Act, the Exchange Act and the
Sarbanes-Oxley Act, as the case may be, including, in each case, the rules and regulations promulgated thereunder, and none of the Parent SEC Documents
contained any untrue statement of a material fact or omitted to state a material fact required to be stated therein or necessary in order to make the statements
therein, in light of the circumstances under which they were made, not misleading.

 
(b)                                 The consolidated financial statements (including the related notes thereto) included (or incorporated by reference) in the Parent

SEC Documents (i) have been prepared in accordance with GAAP (except, in the case of unaudited statements, as permitted by the SEC) applied on a
consistent basis during the periods involved (except as may be indicated in the notes thereto) and (ii) fairly present in all material respects the consolidated
financial position of Parent and its Subsidiaries as of the respective dates thereof and their respective consolidated results of operations and cash flows for the
respective periods then ended (subject, in the case of unaudited statements, to normal and recurring year-end audit adjustments that were not, or are not
expected to be, material in amount and to any other adjustments described therein, including the notes thereto).  Since June 30, 2010, Parent has not made any
change in the accounting practices or policies applied in the preparation of its financial statements, except as required by GAAP, SEC rule or policy or
applicable Law or as described in the notes to such financial statements.
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(c)                                  Parent has established and maintains disclosure controls and procedures (as defined in Rules 13a-15(e) and 15d-15(e) under the

Exchange Act).  Such disclosure controls and procedures are designed to ensure that information relating to Parent and its consolidated Subsidiaries required
to be disclosed in Parent’s periodic and current reports under the Exchange Act, is recorded, processed, summarized and reported within the time period
specified in SEC rules and forms, and accumulated and communicated to Parent’s management, including its principal executive and principal financial
officers, or persons performing similar functions, by others within those entities to allow timely decisions regarding required disclosures as required under the
Exchange Act.  All certifications of the principal executive officer and the principal financial officer, or persons performing similar functions, of Parent that
are required to be filed with or furnished to the SEC or included in or as an exhibit to an SEC Document have been so filed, furnished or included, as the case
may be, and all such certifications are complete and accurate and comply as to form in all respects with the published rules and regulations of the SEC with
respect thereto.

 
(d)                                 Parent has established and maintains a system of internal control over financial reporting (as defined in Rules 13a-15(f) and 15d-

15(f) under the Exchange Act) sufficient to provide reasonable assurance regarding the reliability of Parent’s financial reporting and the preparation of
Parent’s financial statements for external purposes in accordance with GAAP.

 
(e)                                  (i) Since January 1, 2009, neither Parent nor any of its Subsidiaries nor, to the knowledge of Parent, any director, officer,

employee, auditor, accountant or representative of Parent or any of its Subsidiaries has received or otherwise had or obtained knowledge of any material
complaint, allegation, assertion or claim, whether written or oral, regarding the accounting or auditing practices, procedures, methodologies or methods of
Parent or any of its Subsidiaries or their respective internal accounting controls, including any material complaint, allegation, assertion or claim that Parent or
any of its Subsidiaries has engaged in questionable accounting or auditing practices and (ii) as of the date of this Agreement, no attorney representing Parent
or any of its Subsidiaries, whether or not employed by Parent or any of its Subsidiaries, has reported evidence of a material violation of securities Laws,
breach of fiduciary duty or similar violation by Parent or any of its Subsidiaries or any of their respective officers, directors, employees or agents to the Parent
Board or any committee thereof or to any director or officer of Parent or any of its Subsidiaries.

 
(f)                                    Each stock option granted under the Parent’s employee or director stock option plans was granted with a per share exercise price

no less than the fair market value per share of Parent Common Stock on the grant date of such stock option, and no such grant involved any “back-dating,”
“forward-dating” or similar practice with respect to the effective date of such grant.

 
(g)                                 As of the date of this Agreement, there are no outstanding or unresolved comments in the comment letters received from the SEC

staff with respect to the Parent SEC Documents.  As of the date hereof, to the knowledge of Parent, none of the Parent SEC Documents is subject to ongoing
review or outstanding SEC comment or investigation.
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(h)                                 Parent is in compliance in all material respects with the applicable listing and corporate governance rules and regulations of

NASDAQ.
 
(i)                                     No Subsidiary of Parent is required to file any form, report, schedule, statement or other document with the SEC.
 

Section 4.6                                      No Undisclosed Liabilities.  Neither Parent nor any of its Subsidiaries has any liabilities or obligations of any nature, whether
accrued, absolute, contingent or otherwise, known or unknown, whether due or to become due and whether or not required to be recorded or reflected on a
consolidated balance sheet under GAAP, except (a) to the extent accrued or reserved against in the audited consolidated balance sheet of Parent and its
Subsidiaries as at June 30, 2010 included in the Parent SEC Documents, (b) for liabilities or obligations arising under this Agreement or incurred in
connection with the transactions contemplated by this Agreement, (c) for liabilities or obligations not required to be recorded or reflected on a consolidated
balance sheet under GAAP that do not exceed $250,000 individually or $3,000,000 in the aggregate and (d) for liabilities or obligations incurred in the
ordinary course of business consistent with past practice since June 30, 2010 that are not material to Parent and its Subsidiaries, taken as a whole.

 
Section 4.7                                      Proxy Statement; Certain Other Information.  None of the information supplied or to be supplied by or on behalf of Parent or

Merger Sub specifically for inclusion or incorporation by reference in the Proxy Statement will, at the time the Proxy Statement (and any amendment or
supplement thereto) is first mailed to the shareholders of the Company and at the time of the Company Shareholders Meeting, contain any untrue statement of
a material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under
which they are made, not misleading.  The Form S-4 will not, at the time the Form S-4 is filed with the SEC, at the time of any amendment or supplement
thereto and at the time it (or any post-effective amendment or supplement) becomes effective under the Securities Act, contain any untrue statement of a
material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under
which they are made, not misleading.  The Form S-4 will comply as to form in all material respects with the provisions of the Exchange Act. 
Notwithstanding the foregoing, neither Parent nor Merger Sub makes any representation or warranty with respect to information included or incorporated by
reference in the Form S-4 or the Proxy Statement based on information supplied by or on behalf of the Company specifically for inclusion or incorporation by
reference therein.

 
Section 4.8                                      Absence of Certain Changes or Events.  Except for liabilities incurred in connection with this Agreement or the transactions

contemplated hereby, since June 30, 2010:  (a) Parent and its Subsidiaries have conducted their businesses in all material respects only in the ordinary course
consistent with past practice; (b) there has not been any change, event or development that, individually or in the aggregate, has had or would reasonably be
expected to have a Parent Material Adverse Effect; and (c)  none of Parent or any of its Subsidiaries has taken any action that, if taken after the date of this
Agreement, would constitute a breach the covenant set forth in Section 5.1(b).  Since June 30, 2010 through the date hereof, neither Parent nor any of its
Subsidiaries has suffered any loss, damage,
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destruction or other casualty affecting any of its material properties or assets, whether or not covered by insurance.

 



Section 4.9                                      Litigation.  As of the date of this Agreement, there is no Action pending or, to the knowledge of Parent, threatened against Parent
or any of its Subsidiaries or any of their respective properties or assets, or any present or former officer, director or employee of Parent or any of its
Subsidiaries in such individual’s capacity as such, other than any Action commenced by a Person other than a Governmental Entity that (a) does not involve
an amount in controversy in excess of $500,000, (b) does not seek material injunctive or other non-monetary relief and (c) individually or in the aggregate,
has not had and would not reasonably be expected to have a Parent Material Adverse Effect.  To the knowledge of Parent, neither Parent nor any of its
Subsidiaries nor any of their respective properties or assets is subject to any outstanding judgment, order, injunction, rule or decree of any Governmental
Entity.  There is no Action pending or, to the knowledge of Parent, threatened seeking to prevent, hinder, modify, delay or challenge the transactions
contemplated by this Agreement.

 
Section 4.10                                Compliance with Laws.
 

(a)                                  Parent and each of its Subsidiaries are and, since January 1, 2009, have been in compliance with all Laws applicable to their
businesses, operations, properties or assets, except where any non-compliance, individually or in the aggregate, has not had and would not reasonably be
expected to have a Parent Material Adverse Effect.  None of Parent or any of its Subsidiaries has received, since January 1, 2009, written notice or any other
written communication alleging or relating to a possible material violation of any Law applicable to their businesses, operations, properties or assets.  Parent
and each of its Subsidiaries hold all Permits necessary for them to own, lease or operate their properties and assets and to carry on their businesses and
operations as now conducted, except for any failure to hold such Permits that, individually or in the aggregate, would not reasonably be expected to have a
Parent Material Adverse Effect, and there has occurred no violation of, default (with or without notice or lapse of time or both) under or event giving to others
any right of revocation, non-renewal, adverse modification or cancelation of, with or without notice or lapse of time or both, any such Permit, nor would any
such revocation, non-renewal, adverse modification or cancelation result from the consummation of the transactions contemplated hereby, except for such
violations, defaults, revocations, non-renewals, modifications or cancelations that, individually or in the aggregate, would not reasonably be expected to have
a Parent Material Adverse Effect.  Notwithstanding anything to the contrary in this Section 4.10(a), no representation or warranty is made in this
Section 4.10(a) in respect of the matters referenced in Section 4.11, Section 4.12, Section 4.14 and Section 4.16.

 
(b)                                 Neither Parent nor any Subsidiary of Parent, nor any officer, director, managing employee or agent, nor any individual with a five

percent (5%) or greater direct or indirect ownership interest, (as those terms are used in 42 C.F.R. § 1001.1001) of Parent or any Subsidiary of Parent:  (i) has
engaged in any activities that are material violations of, or are cause for civil penalties or mandatory or permissive exclusion under, any federal or state health
care Law, including Sections 1128, 1128A, 1128B, 1128C or 1877 of the SSA, the federal TRICARE statute (10 U.S.C. § 1071 et seq.), the False Claims Act
of 1863 (31 U.S.C.
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§ 3729 et seq.), the False Statements Accountability Act (18 U.S.C. § 1001), the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. § 3801 et seq.), 18
U.S.C. § 287, the anti-fraud and related provisions of the HIPAA (e.g., 18 U.S.C. §§ 1035 and 1347), or related federal, state or local statutes; (ii) has engaged
in any activities that are material violations of any non-U.S. Law restricting the ability to use or disclose personally identifiable patient health information;
(iii) has knowingly and willfully offered, paid, solicited or received any remuneration (interpreted in accordance with 42 U.S.C. § 1320a-7b), directly or
indirectly, overtly or covertly, in cash or in kind, in return for, or to induce, the purchase, lease, or order, or the arranging for or recommending of the
purchase, lease or order, of any item or service for which payment may be made in whole or in part under any Federal Health Care Program, as defined in 42
U.S.C. § 1320a-7b(f); (iv) has had a civil monetary penalty assessed against them under Section 1128A of SSA; (v) has been excluded from participation
under any Federal Health Care Program, or any comparable state health care program or non-U.S. health care program; (vi) has been convicted (as defined in
42 C.F.R. § 1001.2) of any of the categories of offenses described in Sections 1128(a) or 1128(b)(1), (b)(2), or (b)(3) of SSA or any non-U.S. Law of
comparable scope; or (vii) has failed to comply in any material respect with any federal or state Law regarding disclosure of physician payments.

 
(c)                                  All Contracts and other financial relationships between Parent or its Subsidiaries and customers, vendors, employees, agents and

contractors are in material compliance with all health care Laws, including state and federal anti-kickback Laws and state and federal self-referral Laws.
 

Section 4.11                                Benefit Plans.
 

(a)                                  Parent has provided to the Company a true and complete list of all material “employee benefit plans” (within the meaning of
Section 3(3) of ERISA), and all material stock purchase, stock option, restricted stock, severance, employment, change-in-control, fringe benefit, bonus,
incentive, deferred compensation and all material other employee benefit plans, agreements, programs, policies or other arrangements, whether or not subject
to ERISA, whether formal, informal or written, under which any current or former employee or independent contractor who is a natural person of Parent or its
Subsidiaries has any present or future right to benefits, or Parent or its Subsidiaries has any present or future liability.  All such plans, agreements, programs,
policies and arrangements shall be collectively referred to as the “Parent Plans.”

 
(b)                                 With respect to the Parent Plans, except as disclosed in the Parent SEC Documents or to the extent that any inaccuracy of any of

the representations set forth in this Section 4.11(b), individually or in the aggregate, has not had and would not reasonably be expected to have a Parent
Material Adverse Effect:

 
(i)                                     neither any Parent Plan, nor any employee benefit plan that has been maintained or contributed to by an ERISA Affiliate

(defined, with respect to any person or entity, as any person or entity that, together with such first person or entity, is treated as a single employer under
Section 414(b), (c), (m) or (o) of the Code) of Parent at any time within the past six years, is subject to Title IV of ERISA, Section 302 of ERISA, or Sections
412 or
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4971 of the Code, or is a “multiemployer plan” within the meaning of Section 4001(a)(3) of ERISA;

 
(ii)                                  each Parent Plan has been maintained, operated, and administered in accordance with its terms and in compliance with all

applicable Laws, no nonexempt prohibited transaction, as described in Section 406 of ERISA or Section 4975 of the Code, has occurred with respect to any
Parent Plan, and all contributions required to be made under the terms of any Parent Plan have been timely made by Parent or any of its Subsidiaries;

 



(iii)                               each Parent Plan intended to be qualified under Section 401(a) of the Code has received a favorable determination,
advisory and/or opinion letter, as applicable, from the IRS that it is so qualified and nothing has occurred since the date of such letter that would reasonably
be expected to cause the loss of such qualified status of such Parent Plan, and all amendments to such Parent Plan that are required by Law have been adopted
on a timely basis;

 
(iv)                              there is no Action (including any investigation, audit or other administrative proceeding) by the Department of Labor, the

PBGC, the IRS or any other Governmental Entity or by any plan participant or beneficiary pending, or to the knowledge of Parent, threatened, relating to the
Parent Plans (other than routine claims for benefits) nor, to the knowledge of Parent, are there facts or circumstances that exist that could reasonably be
expected to give rise to any such Actions;

 
(v)                                 no Parent Plan that is a “welfare benefit plan” within the meaning of Section 3(1) of ERISA provides benefits to former

employees of Parent or its ERISA Affiliates, other than pursuant to Section 4980B of the Code or any similar state Law or during any severance period under
a Parent Plan;

 
(vi)                              Parent and its Subsidiaries do not maintain any Parent Plan that is a “group health plan” (as such term is defined in

Section 5000(b)(1) of the Code) that has not been administered and operated in compliance with the applicable requirements of Section 601 of ERISA and
Section 4980B of the Code; and

 
(vii)                           none of the Parent Plans provides for payment of a benefit, the increase of a benefit amount, the payment of a contingent

benefit or the acceleration of the payment or vesting of a benefit determined or occasioned, in whole or in part, by reason of the execution of this Agreement
or the consummation of the transactions contemplated hereby.

 
Section 4.12                                Labor Matters.  Except as individually or in the aggregate would not reasonably be expected to have a Parent Material Adverse

Effect:
 

(a)                                  each of Parent and its Subsidiaries are and have been in compliance with all applicable Laws relating to labor and employment,
including those relating to wages, hours, collective bargaining, unemployment compensation, worker’s compensation, equal employment opportunity, age and
disability discrimination, immigration control, employee classification, information privacy and security and continuation coverage with respect to group
health plans.  Since February 8, 2007, there has not been, and as of the date of this

 
47

 
Agreement there is not pending or, to the knowledge of Parent, threatened, any labor dispute, work stoppage, labor strike or lockout against Parent or any of
its Subsidiaries by employees; and

 
(b)           other than to the extent required by applicable Laws in foreign jurisdictions, no employee of Parent or any of its Subsidiaries is

covered by an effective or pending collective bargaining agreement or similar labor agreement.  To the knowledge of Parent, there has not been any activity
on behalf of any labor organization or employee group to organize any such employees.  As of the date of this Agreement, there are no (i) unfair labor
practice charges or complaints against Parent or any of its Subsidiaries pending before the National Labor Relations Board or any other labor relations
tribunal or authority, (ii) representation claims or petitions pending before the National Labor Relations Board or any other labor relations tribunal or
authority or (iii) grievances or pending arbitration proceedings against Parent or any of its Subsidiaries that arose out of or under any collective bargaining
agreement, and, to the knowledge of Parent, no item described in clauses (i), (ii), or (iii) is threatened.

 
Section 4.13                                Intellectual Property.
 

(a)           Except as, individually or in the aggregate, would not reasonably be expected to have a Parent Material Adverse Effect, either
Parent or a Subsidiary of Parent owns, is licensed or otherwise possesses legally enforceable rights to use, all Intellectual Property used in their respective
businesses as currently conducted.  Except as, individually or in the aggregate, would not reasonably be expected to have a Parent Material Adverse Effect,
(i) as of the date hereof, there are no pending or, to the knowledge of Parent, threatened claims by any Person alleging that Parent or any of its Subsidiaries
infringes the Intellectual Property of such Person and (ii) to the knowledge of Parent, the conduct of the business of Parent and its Subsidiaries does not
infringe any Intellectual Property of any Person. To Parent’s knowledge, no third party is misappropriating, infringing or diluting in any material respect any
Intellectual Property owned by Parent or any of its Subsidiaries that is material to any of the businesses of the Parent or any of its Subsidiaries.  Except as
would not have a Parent Material Adverse Effect, Parent and its Subsidiaries use the Intellectual Property of third parties in accordance with the terms of
Intellectual Property license agreements between such third parties and Parent or its Subsidiaries.  Neither the Parent nor any of its Subsidiaries is in breach of
any agreement affecting the Intellectual Property rights of the Parent or its Subsidiaries.

 
(b)           Except as, individually or in the aggregate, would not reasonably be expected to have a Parent Material Adverse Effect, all

Patents, Marks and Copyrights which are held by Parent or any of its Subsidiaries are subsisting, valid and enforceable and have not expired or been cancelled
or abandoned.

 
(c)           Parent takes commercially reasonable steps to protect and preserve its rights in any material Intellectual Property of Parent and its

Subsidiaries (including executing proprietary information, confidentiality and assignment agreements with current and former executive officers, employees,
consultants and contractors who have participated in the development of Parent’s or its Subsidiaries’ products, including software, and Intellectual
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Property of Parent and its Subsidiaries).  No prior or current employee, officer, consultant or contractor of Parent or any of its Subsidiaries has asserted or, to
the knowledge of Parent, has any ownership interest in any Intellectual Property used by Parent or its Subsidiaries in the operation of their respective
businesses.

 
(d)           To the knowledge of Parent, except as, individually or in the aggregate, would not reasonably be expected to have a Parent

Material Adverse Effect, neither Parent nor any of its Subsidiaries has licensed any of the Intellectual Property owned or used by Parent or its Subsidiaries to



any third party on an exclusive basis, nor has Parent or any of its Subsidiaries entered into any contract limiting its ability to exploit fully any of such
Intellectual Property, including software.
 

Section 4.14                                Taxes.
 

(a)           Parent and each of its Subsidiaries has timely filed all Tax Returns required to be filed by it, and each such return is true, correct
and complete in all material respects.  Parent and each of its Subsidiaries has timely paid or caused to be timely paid all material Taxes that have become due
and payable by it (whether or not shown on any Tax Return).  The most recent financial statements contained in the Parent SEC Documents reflect an
adequate reserve (in addition to any reserve for deferred Taxes established to reflect timing differences between book and tax income) for all material Taxes
payable by Parent and its Subsidiaries for all taxable periods and portions thereof through the date of such financial statements.  Parent and its Subsidiaries
have no present or contingent liability for any material Taxes, other than Taxes incurred in the ordinary course of business and reflected as liabilities for
current taxes payable on the most recent financial statements contained in the Parent SEC Documents or incurred in the ordinary course of business since the
date of such financial statements in amounts consistent with prior years (adjusted solely for changes in ordinary course business operations).

 
(b)           There are no audits, investigations or administrative or judicial proceedings with respect to Taxes or Tax Returns of Parent or any

of its Subsidiaries in progress, nor has Parent or any of its Subsidiaries received written notice from any Governmental Entity that it intends to commence
such an audit, investigation or proceeding.   Parent has no knowledge that any audit, investigation, or proceeding is being contemplated by any Governmental
Authority.  Neither Parent nor any of its Subsidiaries has received written notice from a Governmental Entity in any jurisdiction in which Parent or any
Subsidiary has not filed a Tax Return for any period that Parent or such Subsidiary is required to file a material Tax Return in such jurisdiction.

 
(c)           For purposes of this Section 4.14, all references to Parent or any of its Subsidiaries shall include references to any Person which

merged with and into or liquidated into Parent or such Subsidiary, as applicable.
 

Section 4.15                                Related Party Transactions.  No present or former director or executive officer of Parent, nor any Person beneficially owning a
number of shares of Parent Common Stock constituting more than 5% of all issued and outstanding shares of Parent Common Stock, nor any of such Person’s
immediate family members (as defined in Item 404 of
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Regulation S-K), has been a participant in any transaction or proposed transaction with Parent or any of its Subsidiaries within the last 12 months, in each
case, that is of a type that would be required to be disclosed in the Parent SEC Documents pursuant to Item 404 of Regulation S-K that has not been so
disclosed.

 
Section 4.16                                Certain Payments.  Neither Parent nor any of its Subsidiaries (nor, to the knowledge of Parent, any of their respective directors,

executives, representatives, agents or employees) (a) has used or is using any corporate funds for any illegal contributions, gifts, entertainment or other
unlawful expenses relating to political activity, (b) has used or is using any corporate funds for any direct or indirect unlawful payments to any foreign or
domestic governmental officials or employees, (c) has violated or is violating any provision of the Foreign Corrupt Practices Act of 1977, (d) has established
or maintained, or is maintaining, any unlawful fund of corporate monies or other properties or (e) has made or offered any unlawful bribe, rebate, payoff,
influence payment, kickback or similar unlawful payment of any nature.

 
Section 4.17                                Export Compliance.
 

(a)           To the knowledge of Parent, Parent and each of its Subsidiaries have conducted their export transactions in accordance in all
material respects with applicable provisions of U.S. export Laws (including the International Traffic in Arms regulations, the Export Administration
Regulations and the regulations administered by OFAC), and other export Laws of the countries where it conducts business, and neither Parent nor any of its
Subsidiaries has received any written notices of noncompliance, complaints or warnings with respect to its compliance with export Laws.

 
(b)           To the knowledge of Parent, neither Parent nor any of its Subsidiaries, employees or management appears on the Specially

Designated Nationals List published by OFAC or the Blocked Persons List published by the Department of Commerce’s Bureau of Industry and Security, or
is otherwise a person with which any U.S. person is prohibited from dealing under the laws of the United States.  Neither Parent nor any of its Subsidiaries
does business or conducts any transactions with the governments of, or persons within, any country under economic sanctions administered and enforced by
OFAC, except as authorized by Law.

 
Section 4.18                                Brokers.  No broker, investment banker, financial advisor or other Person, other than UBS Securities LLC, the fees and expenses

of which will be paid by Parent, is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or commission in connection with the transactions
contemplated by this Agreement based upon arrangements made by or on behalf of Parent or Merger Sub.

 
Section 4.19                                Parent Ownership of Company Securities.  Prior to the Company Board approving this Agreement, the Merger and the other

transactions contemplated hereby, neither Parent nor any of its Subsidiaries beneficially owns any shares of Company Common Stock or any options,
warrants or other rights to acquire Company Common Stock.  Neither Parent nor Merger Sub, alone or together with any other Person, was at any time, or
will become prior to the Effective Time, a “significant shareholder” or an “interested stockholder” with respect to the Company within the meaning of
Section 180.1130(11) and Section 180.1140(8),
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respectively, of the WBCL or has taken action that would cause any Takeover Law to be applicable to this Agreement, the Merger or any of the transactions
contemplated hereby.

 
Section 4.20                                Merger Sub.  Merger Sub was formed solely for the purpose of engaging in the transactions contemplated hereby and has engaged

in no business other than in connection with the transactions contemplated by this Agreement.
 



Section 4.21                                Exclusivity.  None of Parent, Merger Sub, nor any of their Affiliates or Representatives is making any representation or warranty
on behalf of Parent or any of its Subsidiaries of any kind or nature whatsoever, oral or written, express or implied (including, but not limited to, any relating to
financial condition, results of operations, prospects, assets or liabilities of Parent and its Subsidiaries), except as expressly set forth in Article IV of this
Agreement, and Parent and Merger Sub hereby disclaim any and all such other representations and warranties.  Without limiting the express representations
and warranties in this Article IV, and without limiting the broad nature of the disclaimer set forth in the prior sentence, no representation or warranty is being
made as a result of Parent’s making available to the Company or any of its Affiliates, shareholders or Representatives any management presentations,
information, documents, projections, forecasts and other material in a “data room” or otherwise.

 
ARTICLE V

COVENANTS
 

Section 5.1                                      Conduct of Business.
 

(a)           Conduct of Business by the Company.  During the period from the date of this Agreement to the Effective Time, except (i) as set
forth in Section 5.1(a) of the Company Disclosure Letter, (ii) as required by applicable Law, (iii) as consented to in writing in advance by Parent (which
consent shall not be unreasonably withheld, conditioned or delayed), (iv) as otherwise specifically required by this Agreement or (v) for transactions solely
between or among the Company and any of its Subsidiaries, the Company shall, and shall cause each of its Subsidiaries to, carry on its business in the
ordinary course consistent with past practice in all material respects and use reasonable best efforts to preserve intact its business organization, preserve its
assets, rights and properties in good repair and condition, and preserve its goodwill and its relationships with employees, customers, suppliers, licensors,
licensees, distributors and others having business dealings with it.  In addition to and without limiting the generality of the foregoing, during the period from
the date of this Agreement to the Effective Time, except (i) as set forth in Section 5.1(a) of the Company Disclosure Letter, (ii) as required by applicable Law,
(iii) as consented to in writing in advance by Parent (which consent shall not be unreasonably withheld, conditioned or delayed), (iv) as otherwise specifically
required by this Agreement or (v) for transactions solely between or among the Company and any of its Subsidiaries, the Company shall not, and shall not
permit any of its wholly-owned Subsidiaries to:

 
(i)            (A) declare, set aside or pay any dividends on, or make any other distributions (whether in cash, stock or property) in

respect of, any of its capital stock or other equity interests, except for dividends by a wholly owned Subsidiary of the Company to
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its parent, (B) purchase, redeem or otherwise acquire shares of capital stock or other equity interests of the Company or its Subsidiaries or any options,
warrants, or rights to acquire any such shares or other equity interests, except for purchases, redemptions or other acquisitions of Company Common Stock in
connection with the forfeiture, exercise or vesting of any Company Stock Option or Company Restricted Stock or (C) split, combine, reclassify or otherwise
amend the terms of any of its capital stock or other equity interests or issue or authorize the issuance of any other securities in respect of, in lieu of or in
substitution for shares of its capital stock or other equity interests, other than in connection with the exercise of any Company Stock Option or Company
Restricted Stock;

 
(ii)           issue, deliver, sell, grant, pledge or otherwise encumber or subject to any Lien any shares of its capital stock or other

equity interests or any securities convertible into, or exchangeable for, or any rights, warrants or options to acquire, any such shares or other equity interests,
or any stock appreciation rights, “phantom” stock rights, performance units, rights to receive shares of capital stock of the Company on a deferred basis or
other rights linked to the value of shares of Company Common Stock (other than (A) the issuance of shares of Company Common Stock upon the exercise of
Company Stock Options outstanding on February 28, 2011 in accordance with their terms as in effect on such date, (B) the issuance of shares of Company
Common Stock pursuant to the terms of the Company ESPP as in effect on the date of this Agreement and (C) grants of equity compensation to newly hired
employees that are below vice president level in the ordinary course of business consistent with past practice, provided, for purposes of this clause (C), that
the number of shares of Company Common Stock so granted, including such shares as may be subject to stock options so granted, shall not exceed 200,000);
 

(iii)          amend its articles of incorporation or by-laws (or similar organizational documents);
 
(iv)          directly or indirectly acquire or agree to acquire (A) by merging or consolidating with, purchasing a substantial equity

interest in or a substantial portion of the assets of, making an investment in or loan or capital contribution to or in any other manner, any corporation,
partnership, association or other business organization or division thereof or (B) any assets that are otherwise material to the Company and its Subsidiaries,
other than (1) components, inventory or supplies acquired in the ordinary course of business consistent with past practice and (2) new capital expenditures,
which shall be subject to the limitations of clause (viii) below;

 
(v)           directly or indirectly sell, lease, license, sell and leaseback, abandon, mortgage or otherwise encumber or subject to any

Lien (other than Permitted Liens) or otherwise dispose in whole or in part of any of its material properties, assets or rights or any interest therein, except in the
ordinary course of business consistent with past practice;

 
(vi)          adopt or enter into a plan of complete or partial liquidation, dissolution, restructuring, recapitalization or other

reorganization;
 
(vii)         (A) incur, create, assume or otherwise become liable for, or repay or prepay, any indebtedness for borrowed money, any

obligations under conditional or
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installment sale Contracts or other retention Contracts relating to purchased property, any capital lease obligations or any guarantee of any such indebtedness
of any other Person, issue or sell any debt securities, options, warrants, calls or other rights to acquire any debt securities of the Company or any of its
Subsidiaries, guarantee any debt securities of any other Person, enter into any “keepwell” or other agreement to maintain any financial statement condition of
any other Person or enter into any arrangement having the economic effect of any of the foregoing (collectively, “Indebtedness”), or amend, modify or
refinance any Indebtedness or (B) make any loans, advances or capital contributions to, or investments in, any other Person, other than the Company or any
direct or indirect wholly owned Subsidiary of the Company;



 
(viii)        incur or commit to incur any capital expenditure or authorization or commitment with respect thereto that is in excess of

$300,000 individually or $1,000,000 in the aggregate;
 
(ix)           (A) pay, discharge, settle or satisfy any claims, liabilities or obligations (whether absolute, accrued, asserted or

unasserted, contingent or otherwise), other than (1) the payment, discharge, settlement or satisfaction in the ordinary course of business consistent with past
practice or as required by their terms as in effect on the date of this Agreement of claims, liabilities or obligations reflected or reserved against in the most
recent audited financial statements (or the notes thereto) of the Company included in the Company SEC Documents (for amounts not in excess of such
reserves) or incurred since the date of such financial statements in the ordinary course of business consistent with past practice and (2) payments permitted by
clause (xi) below, (B) cancel any material indebtedness or (C) waive, release, grant or transfer any right of material value;

 
(x)            (A) modify, amend, terminate, cancel or extend any Company Material Contract, which if so modified, amended,

terminated or cancelled would reasonably be expected to adversely affect in any material respect the Company or any of its Subsidiaries, taken as a whole, or
(B) enter into any Contract that if in effect on the date hereof would be a Company Material Contract, other than in the case of each of (A) and (B) above, in
the ordinary course of business consistent with past practice;

 
(xi)           commence any Action (other than an Action as a result of an Action commenced against the Company or any of its

Subsidiaries), or compromise, settle or agree to settle any Action (including any Action relating to this Agreement or the transactions contemplated hereby)
other than compromises, settlements or agreements in the ordinary course of business consistent with past practice that involve only the payment of money
damages not in excess of $200,000 individually or $500,000 in the aggregate, in any case without the imposition of any equitable relief on, or the admission
of wrongdoing by, the Company;

 
(xii)          change its financial accounting methods, principles or practices, except insofar as may be required by a change in

GAAP, applicable Law or the Company’s outside auditor, or revalue any of its material assets;
 
(xiii)         settle or compromise any material liability for Taxes, amend any material Tax Return, make or revoke any material Tax

election, adopt or change any
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method of accounting for Tax purposes (except for any such adoption or change of method as may be required by applicable Law or the Company’s outside
auditor), surrender any right to a claim for refund of Taxes, or change any Tax reporting method, policy or procedure (except for any such change of method,
policy or procedure as may be required by applicable Law or the Company’s outside auditor);

 
(xiv)        change its fiscal year;
 
(xv)         except as required by applicable Law or the terms of a Company Plan or as expressly provided in Section 5.14, (A) grant

any current or former director, officer, employee or independent contractor any increase in cash compensation, bonus opportunity, tax gross up or other
material benefits, or any such grant of any type of compensation or benefits to any current or former director, officer, employee or independent contractor not
previously receiving or entitled to receive such type of compensation or benefit, or pay any bonus of any kind or amount to any current or former director,
officer, employee or independent contractor, other than (1) changes in employee benefits made in the ordinary course of business consistent with past
practice, (2) increases in base salary in connection with merit assessments, which increases and assessments are in the ordinary course of business consistent
with past practice, provided that the aggregate amount of any such increases for all employees in a department of the Company may not exceed 3% of the
aggregate base salaries of all employees in such department, and (3) increases in base salary in connection with promotions, which increases and promotions
are in the ordinary course of business consistent with past practice, (B) grant or pay to any current or former director, officer, employee or independent
contractor any severance, change in control or termination pay, or tax gross up, or modifications thereto or increases therein, other than in the ordinary course
of business consistent with past practice, (C) pay any benefit or grant or amend any award (including in respect of stock options, stock appreciation rights,
performance units, restricted stock or other stock-based or stock-related awards or the removal or modification of any restrictions in any Company Plan or
awards made thereunder) except with respect to non-equity based awards in the ordinary course of business consistent with past practice, (D) adopt or enter
into any collective bargaining agreement or other labor union contract, (E) take any action to accelerate the vesting or payment of any compensation or
benefit under any Company Plan or other Contract or (F) adopt any new employee benefit plan or arrangement or amend, modify or terminate any existing
Company Plan, except in the ordinary course of business consistent with past practice, in each case for the benefit of any current or former director, officer,
employee or independent contractor, other than as required by applicable Law;

 
(xvi)        knowingly fail to keep in force insurance policies or replacement or revised provisions regarding insurance coverage

with respect to the assets, operations and activities of the Company and its Subsidiaries as currently in effect;
 
(xvii)       renew or enter into any non-compete, exclusivity, non-solicitation or similar agreement that would restrict or limit, in any

material respect, the operations of the Company or any of its Subsidiaries after the Effective Time;
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(xviii)      waive any material benefits of, or agree to modify in any adverse respect, or fail to enforce, or consent to any matter with

respect to which its consent is required under, any standstill or similar agreement to which the Company or any of its Subsidiaries is a party;
 
(xix)         enter into any new line of business outside of its existing business;
 
(xx)          enter into any new lease or amend the terms of any existing lease of real property that would require payments over the

remaining term of such lease in excess of $200,000 per year;
 

(xxi)         abandon or permit to lapse any registered Company Registered IP or disclose any material trade secret except pursuant
to binding confidentiality undertakings; or



 
(xxii)        authorize any of, or commit or agree to take any of, the foregoing actions.
 

(b)           Conduct of Business by Parent.  During the period from the date of this Agreement to the Effective Time, except (i) as set forth in
Section 5.1(b) of the Parent Disclosure Letter, (ii) as required by applicable Law, (iii) as consented to in writing in advance by the Company (which consent
shall not be unreasonably withheld, conditioned or delayed), (iv) as otherwise specifically required by this Agreement or (v) for transactions solely between
or among Parent and any of its Subsidiaries, Parent shall, and shall cause each of its Subsidiaries to, carry on its business in the ordinary course consistent
with past practice in all material respects.  In addition to and without limiting the generality of the foregoing, during the period from the date of this
Agreement to the Effective Time, except (i) as set forth in Section 5.1(b) of the Parent Disclosure Letter, (ii) as required by applicable Law, (iii) as consented
to in writing in advance by the Company (which consent shall not be unreasonably withheld, conditioned or delayed), (iv) as otherwise specifically required
by this Agreement or (v) for transactions solely between or among Parent and any of its Subsidiaries, Parent shall not, and shall not permit any of its wholly-
owned Subsidiaries to:

 
(i)            (A) declare, set aside or pay any dividends on, or make any other distributions (whether in cash, stock or property) in

respect of, any of its capital stock or other equity interests, except for dividends by a wholly owned Subsidiary of Parent to its parent, (B) purchase, redeem or
otherwise acquire shares of capital stock or other equity interests of Parent or its Subsidiaries or any options, warrants, or rights to acquire any such shares or
other equity interests, except for purchases, redemptions or other acquisitions of Parent Common Stock in connection with the forfeiture, exercise or vesting
of any option to purchase Parent Common Stock or any restricted stock unit or (C) split, combine, reclassify or otherwise amend the terms of any of its capital
stock or other equity interests or issue or authorize the issuance of any other securities in respect of, in lieu of or in substitution for shares of its capital stock
or other equity interests, other than in connection with the exercise of any option to purchase Parent Common Stock;
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(ii)           enter into any transaction or series of transactions (including any sale or other disposition of any material portion of its

business or assets and any merger, reorganization, consolidation, tender offer, self-tender, exchange offer, stock acquisition, asset acquisition, binding share
exchange, business combination, recapitalization, joint venture or similar transaction) that is reasonably likely to prevent, impede or delay, in any material
respect, the consummation of the transactions contemplated by this Agreement;

 
(iii)          adopt or enter into a plan of complete or partial liquidation, dissolution, restructuring, recapitalization or other

reorganization;
 
(iv)          authorize any of, or commit or agree to take any of, the foregoing actions; or

 
(v)           enter into any Contract that requires the consent of any third party in connection with the transactions contemplated by

this Agreement.
 

(c)           Notwithstanding anything to the contrary in this Agreement, nothing contained in this Agreement shall give (i) Parent or Merger
Sub, directly or indirectly, the right to control or direct the operations of the Company or its Subsidiaries or (ii) the Company, directly or indirectly, the right
to control or direct the operations of Parent or its Subsidiaries, in each of cases (i) and (ii), prior to the Effective Time.  Prior to the Effective Time, the
Company, Parent and their respective Subsidiaries shall exercise, consistent with the terms and conditions of this Agreement, complete control and
supervision over their respective operations.

 
(d)           Notwithstanding anything to the contrary contained in, or otherwise permitted by any provision of, this Agreement (including, for

the avoidance of doubt, the Company Disclosure Letter or any exhibit, schedule, appendix or annex hereto or thereto), the Company shall not issue, deliver,
sell or grant any shares of Company Common Stock (including treasury shares), Company Stock Options, Company Restricted Stock or other securities
convertible into or exchangeable or exercisable for shares of Company Common Stock, if the effect of such issuance, delivery, sale or grant, when taken
together with all other such issuances, deliveries, sales or grants that the Company has made or is obligated to make prior to the Effective Time, would cause
Parent to be required to obtain the approval of its stockholders under NASDAQ Listing Rule 5635 in connection with the transactions contemplated by this
Agreement.  For purposes of this Section 5.1(d), the Company shall assume that 59,800,000 shares of Parent Common Stock (other than treasury shares) will
be outstanding immediately prior to the Effective Time.  Notwithstanding anything to the contrary contained in, or otherwise permitted by any provision of,
this Agreement (including, for the avoidance of doubt, the Parent Disclosure Letter or any exhibit, schedule, appendix or annex hereto or thereto), after the
date hereof and prior to the Effective Time, Parent shall not effect any repurchases, redemptions, splits, combinations or other similar actions with respect to
Parent Common Stock that individually or in the aggregate would result in the diminution in the number of Parent Stock Options or shares of Parent Common
Stock issued or issuable in consideration of any Company Stock Option or Company Restricted Stock.
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Section 5.2             No Solicitation.
 

(a)           Except as permitted by Section 5.2(c), the Company shall not, and shall not permit or authorize any of its Subsidiaries or any
director, officer, employee, investment banker, financial advisor, attorney, accountant or other advisor, agent or representative (collectively,
“Representatives”) of the Company or any of its Subsidiaries, directly or indirectly, to:

 
(i)            solicit, initiate, endorse or encourage, or knowingly facilitate, any inquiry, proposal or offer with respect to, or the

making or completion of, any Acquisition Proposal, or any inquiry, proposal or offer that is reasonably likely to lead to any Acquisition Proposal;
 

(ii)           enter into, continue or otherwise participate in any discussions or negotiations regarding, or furnish to any Person any
information or data with respect to, or otherwise knowingly cooperate in any way with, any Acquisition Proposal; or

 
(iii)          resolve, propose or agree to do any of the foregoing.
 



(b)           Except as permitted by Section 5.2(c), the Company shall, and shall cause each of its Subsidiaries and the Representatives of the
Company and its Subsidiaries to:

 
(i)            immediately cease and cause to be terminated all existing discussions or negotiations with any Person conducted

heretofore with respect to any Acquisition Proposal;
 
(ii)           request the prompt return or destruction of all confidential information previously furnished with respect to any

Acquisition Proposal since January 1, 2010; and
 
(iii)          not terminate, waive, amend, release or modify any provision of any confidentiality or standstill agreement to which it or

any of its Subsidiaries or Representatives is a party with respect to any Acquisition Proposal, and shall enforce the provisions of any such agreement.
 

(c)                           Notwithstanding the foregoing Sections 5.2(a) and (b), if at any time following the date of this Agreement and prior to
obtaining the Company Shareholder Approval, (1) the Company receives a written Acquisition Proposal that the Company Board believes in good faith to be
bona fide, (2) such Acquisition Proposal did not result from a breach of this Section 5.2, (3) the Company Board determines in good faith (after consultation
with outside counsel and its financial advisor) that such Acquisition Proposal constitutes or is reasonably likely to lead to a Superior Proposal and (4) the
Company Board determines in good faith (after consultation with outside counsel) that the failure to take the actions referred to in clause (x) or (y) below is
reasonably likely to constitute a breach of its fiduciary duties to the shareholders of the Company under applicable Law, then the Company may (x) furnish
information with respect to the Company and its Subsidiaries to the Person making such Acquisition Proposal pursuant to a customary confidentiality
agreement containing terms substantially similar to, and no less favorable to the Company than, those set forth in the
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Confidentiality Agreement (provided, that any non-public information provided to any Person given such access shall have been previously provided to
Parent or shall be provided to Parent prior to or concurrently with the time it is provided to such Person) and (y) participate in discussions or negotiations with
the Person making such Acquisition Proposal regarding such Acquisition Proposal.

 
(d)           Except as permitted by Section 5.2(e), neither the Company Board nor any committee thereof shall:
 

(i)            (A) withdraw (or modify or qualify in any manner adverse to Parent or Merger Sub) the adoption, approval or
recommendation or declaration of advisability by the Company Board or any such committee of this Agreement, the Merger or any of the other transactions
contemplated hereby, (B) adopt, approve, recommend, endorse or otherwise declare advisable the adoption of any Acquisition Proposal or (C) resolve, agree
or publicly propose to take any such actions (each such action set forth in this Section 5.2(d)(i) being referred to herein as an “Adverse Recommendation
Change”); or

 
(ii)           (A) cause or permit the Company to enter into any letter of intent, memorandum of understanding, agreement in

principle, acquisition agreement, merger agreement, option agreement, joint venture agreement, partnership agreement or other Contract (each, an
“Alternative Acquisition Agreement”) constituting or related to, or which is intended to or is reasonably likely to lead to, any Acquisition Proposal or
(B) resolve, agree or propose to take any such actions.

 
(e)                           Notwithstanding the foregoing Sections 5.2(d)(i) and (d)(ii), at any time prior to obtaining the Company Shareholder

Approval, the Company Board may, solely in response to a Superior Proposal received after the date hereof that did not result from a breach of this
Section 5.2, if the Company Board determines in good faith (after consultation with outside counsel) that the failure to do so is reasonably likely to result in a
breach of its fiduciary duties to the shareholders of the Company under applicable Law, taking into account all adjustments to the terms of this Agreement
that may be offered by Parent pursuant to this Section 5.2(e), (x) make an Adverse Recommendation Change or (y) cause the Company to terminate this
Agreement pursuant to Section 7.1(d)(ii) (including payment of the Termination Fee) and concurrently enter into a binding Alternative Acquisition
Agreement with respect to such Superior Proposal; provided, however, that the Company may not make an Adverse Recommendation Change or terminate
this Agreement in response to a Superior Proposal as referred to above unless (1) the Company promptly notifies Parent in writing at least four Business Days
before taking that action of its intention to do so, and specifying the reasons therefor, including the terms and conditions of, and the identity of any Person
making, such Superior Proposal, and contemporaneously furnishing a copy of the relevant Alternative Acquisition Agreement and any other relevant
transaction documents (it being understood and agreed that any amendment to the financial terms or any other material term of such Superior Proposal shall
require a new written notice by the Company and a new four Business Day period) and (2) prior to the expiration of such four Business Day period, Parent
does not make a proposal to adjust the terms and conditions of this Agreement that the Company Board determines in good faith (after consultation with
outside counsel and its financial advisor) to be at least as favorable as the Superior Proposal after giving effect to,
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among other things, the payment of the Termination Fee set forth in Section 7.3, such that the Company Board determines such action is no longer required
by its fiduciary duties to the shareholders of the Company under applicable Law.  During the four Business Day period prior to its effecting an Adverse
Recommendation Change or terminating this Agreement as referred to above, the Company shall, and shall cause its financial and legal advisors to, negotiate
with Parent in good faith (to the extent Parent seeks to negotiate) regarding any revisions to the terms of the transactions contemplated by this Agreement
proposed by Parent.

 
(f)            In addition to the obligations of the Company set forth in Sections 5.2(a), (b), (c), (d) and (e), the Company promptly, and in any

event within one Business Day of receipt (unless such receipt is by any director or executive officer of the Company or a director an executive officer has
knowledge of such receipt by the Company, in which case such one Business Day period shall instead be deemed to be a 24 hour period from the time of such
receipt by, or the time such knowledge was first gained by, such director or executive officer), shall advise Parent in writing in the event the Company or any
of its Subsidiaries or Representatives receives (i) any Acquisition Proposal or indication by any Person that it is considering making an Acquisition Proposal,
(ii) any request for information, discussion or negotiation that is reasonably likely to lead to or that contemplates an Acquisition Proposal or (iii) any inquiry,
proposal or offer that is reasonably likely to lead to an Acquisition Proposal, in each case together with the terms and conditions of such Acquisition Proposal,
request, inquiry, proposal or offer and the identity of the Person making any such Acquisition Proposal, request, inquiry, proposal or offer, and shall furnish
Parent with a copy of such Acquisition Proposal (or, where such Acquisition Proposal is not in writing, with a description of the material terms and conditions



thereof).  The Company shall keep Parent informed (orally and in writing) in all material respects on a timely basis of the status and details (including, within
one Business Day after the occurrence (or, if a director or an executive officer of the Company was involved in or had knowledge of such occurrence, then
within 24 hours of the time of such director or executive officer’s first involvement therein or at which such director or executive officer first gained such
knowledge) of any amendment, modification, development, discussion or negotiation by the Company) of any such Acquisition Proposal, request, inquiry,
proposal or offer, including furnishing copies of any written inquiries, correspondence and draft documentation, and written summaries of any material oral
inquiries or discussions.  Without limiting any of the foregoing, the Company shall promptly (and in any event within one Business Day or, in the case of any
such determination or engagement by any director or executive officer or of which a director or an executive officer has knowledge, then within 24 hours of
the time of such determination or engagement or at which such director or executive officer first gained such knowledge) notify Parent orally and in writing if
it determines to begin providing information or to engage in discussions or negotiations concerning an Acquisition Proposal pursuant to Section 5.2(a), (b),
(c), (d) or (e) and shall in no event begin providing such information or engaging in such discussions or negotiations prior to providing such notice.

 
(g)           The Company shall not, and shall cause its Subsidiaries not to, enter into any confidentiality agreement with any Person

subsequent to the date of this Agreement that would restrict the Company’s ability to comply with any of the terms of this Section 5.2, and represents that
neither it nor any of its Subsidiaries is a party to any such agreement.
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(h)           The Company shall not take any action to exempt any Person (other than Parent, Merger Sub and their respective Affiliates) from

the restrictions on “business combinations” contained in Section 180.1141 of the WBCL (or any similar provision of any other Takeover Law) or otherwise
cause such restrictions not to apply, or agree to do any of the foregoing, in each case, unless such actions are taken substantially concurrently with a
termination of this Agreement pursuant to Section 7.1(d)(ii).

 
(i)            Nothing contained in this Section 5.2 shall prohibit the Company from taking and disclosing a position contemplated by Rule 14e-

2(a), Rule 14d-9 or Item 1012(a) of Regulation M-A promulgated under the Exchange Act; provided, however, that in no event shall this Section 5.2(i) affect
the obligations of the Company specified in Sections 5.2(d) and (f); and provided further, that any such disclosure (other than a “stop, look and listen”
communication or similar communication of the type contemplated by Section 14d-9(f) under the Exchange Act) shall be deemed to be an Adverse
Recommendation Change (including for purposes of Section 7.1(c)(ii)) unless the Company Board expressly reaffirms its recommendation to its shareholders
in favor of the approval and adoption of this Agreement and the transactions contemplated hereby at least two Business Days prior to the Company
Shareholders Meeting.

 
(j)            For purposes of this Agreement:
 

(i)            “Acquisition Proposal” means any inquiry, proposal or offer from any Person or group of Persons (other than Parent and
its Affiliates) relating to, or that is reasonably likely to lead to, any direct or indirect acquisition or purchase, in one transaction or a series of transactions,
including any merger, reorganization, consolidation, tender offer, self-tender, exchange offer, stock acquisition, asset acquisition, binding share exchange,
business combination, recapitalization, liquidation, dissolution, joint venture or similar transaction, (A) of assets or businesses of the Company and its
Subsidiaries that generate 15% or more of the consolidated net revenues or net income of the Company or that represent 15% or more of the consolidated
total assets (based on fair market value), of the Company, immediately prior to such transaction, (B) of 15% or more of any class of capital stock, other equity
security or voting power of the Company or any resulting parent company of the Company or (C) involving the Company or any of its Subsidiaries,
individually or taken together, whose businesses constitute 15% or more of the consolidated net revenues, net income or total assets (based on fair market
value) of the Company, immediately prior to such transaction, in each case other than the transactions contemplated by this Agreement.

 
(ii)           “Superior Proposal” means any bona fide binding written Acquisition Proposal that the Company Board determines in

good faith (after consultation with outside counsel and its financial advisor), taking into account all legal, financial, regulatory and other aspects of the
proposal and the Person making the proposal, and which is not subject to any financing condition or, if financing is required, such financing is then fully
committed or reasonably determined to be available by the Company Board, (A) is more favorable to the shareholders of the Company from a financial point
of view than the transactions contemplated by this Agreement (including any adjustment to the terms and conditions proposed by Parent in response to such
proposal pursuant to Section 5.2(e) or otherwise, and including any break-up fees and expense reimbursement provisions) and (B) is
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reasonably likely to be completed on the terms proposed; provided, that, for purposes of this definition of “Superior Proposal,” references in the term
“Acquisition Proposal” to “15%” shall be deemed to be references to “75%.”

 
Section 5.3             Preparation of Form S-4 and Proxy Statement; Company Shareholders Meeting.
 

(a)           As promptly as practicable following the date of this Agreement, (i) the Company shall prepare (with Parent’s reasonable
cooperation) and file with the SEC a proxy statement (as amended or supplemented from time to time, and including the letter to holders of shares of
Company Common Stock, notices of meetings of holders of shares of Company Common Stock, proxy statement and form of proxy and any other soliciting
material to be distributed to holders of shares of Company Common Stock in connection with the Merger, and any schedules required to be filed therewith,
collectively, the “Proxy Statement”) to be sent to the shareholders of the Company relating to the special meeting or annual meeting of the Company’s
shareholders (the “Company Shareholders Meeting”) to be held to consider the approval and adoption of this Agreement and (ii) Parent shall prepare (with
the Company’s reasonable cooperation) and file with the SEC a registration statement on Form S-4 (as amended or supplemented from time to time, the
“Form S-4”), in which the Proxy Statement will be included, in connection with the registration under the Securities Act of the Parent Common Stock to be
issued in the Merger.  Each of the Company and Parent shall use its reasonable best efforts to have the Form S-4 declared effective under the Securities Act as
promptly as practicable after such filing and to keep the Form S-4 effective as long as is necessary to consummate the Merger and the other transactions
contemplated hereby.  Parent shall also take any action (other than qualifying to do business in any jurisdiction in which it is not now so qualified or filing a
general consent to service of process) required to be taken under any applicable state securities or “blue sky” laws in connection with the issuance of shares of
Parent Common Stock in the Merger and the Company shall furnish all information concerning the Company and the holders of Company Common Stock as
may be reasonably requested in connection with any such action.  The Company shall use reasonable best efforts to cause the Proxy Statement to be mailed to
the Company’s shareholders as promptly as practicable after the Form S-4 is declared effective under the Securities Act.  No filing of, or amendment or
supplement to, the Form S-4 or the Proxy Statement will be made by Parent or the Company, as applicable, without providing the other a reasonable



opportunity to review and comment thereon and without the other’s prior approval (which shall not be unreasonably withheld, conditioned or delayed). 
Parent or the Company, as applicable, will advise the other promptly after it receives oral or written notice thereof, of the time when the Form S-4 has become
effective or any amendment or supplement thereto has been filed, the issuance of any stop order, the suspension of the qualification of the Parent Common
Stock issuable in connection with the Merger for offering or sale in any jurisdiction or any oral or written request by the SEC for amendment of the Proxy
Statement or the Form S-4 or comments thereon and responses thereto or requests by the SEC for additional information, and will promptly provide the other
with copies of any written communication from the SEC or any state securities commission and a reasonable opportunity to participate in the responses
thereto.  If at any time prior to the Effective Time any information relating to the Company or Parent, or any of their respective Affiliates, officers or
directors, should be discovered by the Company or Parent that should be set forth in an amendment or supplement to any of the
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Form S-4 or the Proxy Statement, so that any of such documents would not include any misstatement of a material fact or omit to state any material fact
necessary to make the statements therein, in light of the circumstances under which they were made, not misleading, the party that discovers such information
shall promptly notify the other parties hereto and an appropriate amendment or supplement describing such information shall promptly be filed with the SEC
and, to the extent required under applicable Law, disseminated to shareholders of the Company; provided that the delivery of such notice and the filing of any
such amendment or supplement shall not affect or be deemed to modify any representation or warranty made by any party hereunder or otherwise affect the
remedies available hereunder to any party.

 
(b)           As promptly as practicable after the Form S-4 is declared effective under the Securities Act, the Company shall establish a record

date for, duly call, give notice of, convene and hold the Company Shareholders Meeting solely for the purpose of obtaining the Company Shareholder
Approval.  Except in the case of an Adverse Recommendation Change specifically permitted by Section 5.2(e), the Company, through the Company Board,
shall (i) recommend to its shareholders that they approve and adopt this Agreement and the transactions contemplated hereby, (ii) include such
recommendation in the Proxy Statement and (iii) at the request of Parent, publicly reaffirm such recommendation within 10 Business Days after the date any
Acquisition Proposal or any material modification thereto is first commenced, published or sent or given to the Company’s shareholders (which reaffirmation
must also include, with respect to an Acquisition Proposal, an unconditional rejection of such Acquisition Proposal, it being understood that taking no
position with respect to the acceptance of such Acquisition Proposal or modification thereto shall constitute a failure to reject such Acquisition Proposal).

 
Section 5.4             Access to Information; Confidentiality.
 

(a)           The Company shall, and shall cause each of its Subsidiaries to, afford to Parent, Merger Sub and their respective Representatives
reasonable access during normal business hours, during the period prior to the earlier of Effective Time and the termination of this Agreement in accordance
with its terms, to such information, properties and personnel regarding the Company as shall be reasonably necessary for Parent or Merger Sub to fulfill their
respective obligations pursuant to this Agreement, to confirm that the representations and warranties of the Company contained herein are true and correct, to
confirm that the covenants of the Company contained herein have been performed in all material respects and to enable Parent, subject to applicable Law, to
conduct integration planning in connection with, and in preparation for, the Merger, and, during such period, the Company shall, and shall cause each of its
Subsidiaries to, also furnish promptly to Parent:  (a) a copy of each report, schedule, registration statement and other document filed or received by it during
such period pursuant to the requirements of federal or state securities laws and (b) all other information concerning its business, properties and personnel as
Parent or Merger Sub may reasonably request (including Tax Returns filed); provided, however, that the foregoing shall not require the Company to disclose
any information to the extent such disclosure would contravene applicable Law.  All such information shall be held confidential in accordance with the terms
of the Confidentiality Agreement between Parent and the Company dated as of October 31, 2010 (the “Confidentiality Agreement”).  No investigation
pursuant to this
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Section 5.4(a) or information provided, made available or delivered to Parent or its Representatives pursuant to this Agreement shall affect any of the
representations, warranties, covenants, rights or remedies, or the conditions to the obligations of, the parties hereunder.  Without limiting the foregoing
obligations, the Company shall, and shall cause its Subsidiaries to, provide such information as Parent may reasonably request in order to permit it to identify,
and the Company shall, and shall cause its Subsidiaries to, use commercially reasonable efforts to assist Parent in identifying, the key employees of the
Company and each such Subsidiary, subject in each case to the proviso set forth above.

 
(b)           Parent shall, and shall cause each of its Subsidiaries to, afford to the Company and its Representatives reasonable access during

normal business hours, during the period prior to the earlier of the Effective Time and the termination of this Agreement in accordance with its terms, to such
information, properties and personnel regarding Parent and its Subsidiaries as shall be reasonably necessary for the Company to fulfill its obligations pursuant
to this Agreement or to confirm that the representations and warranties of Parent and Merger Sub contained herein are true and correct and that the covenants
of Parent and Merger Sub contained herein have been performed in all material respects; provided, however, that the foregoing shall not require Parent to
disclose any information to the extent such disclosure would contravene applicable Law.  All such information shall be held confidential in accordance with
the terms of the Confidentiality Agreement.  No investigation pursuant to this Section 5.4(b) or information provided, made available or delivered to the
Company or its Representatives pursuant to this Agreement shall affect any of the representations, warranties, covenants, rights or remedies, or the conditions
to the obligations of, the parties hereunder.

 
Section 5.5             Reasonable Best Efforts.
 

(a)           Upon the terms and subject to the conditions set forth in this Agreement, each of the parties agrees to use reasonable best efforts to
take, or cause to be taken, all actions that are necessary, proper or advisable to consummate and make effective, in the most expeditious manner practicable,
the Merger and the other transactions contemplated by this Agreement, including using reasonable best efforts to accomplish the following:  (i) obtain all
required consents, approvals or waivers from, or participation in other discussions or negotiations with, third parties, including as required under any
Company Material Contract or Parent Material Contract, (ii) obtain all necessary actions or nonactions, waivers, consents, approvals, orders and
authorizations from Governmental Entities, make all necessary registrations, declarations and filings and take all steps as may be reasonably necessary to
obtain an approval or waiver from, or to avoid any Action by, any Governmental Entity, including filings under the HSR Act with the United States Federal
Trade Commission and the Antitrust Division of the United States Department of Justice, and (iii) execute and deliver any additional instruments necessary to
consummate the transactions contemplated hereby; provided, however, that neither the Company nor any of its Subsidiaries or Affiliates shall, without
Parent’s prior written consent, become subject to, or consent or agree to any requirement, condition, understanding, agreement or order of a Governmental



Entity to sell, hold separate, dispose of any assets or conduct or change its business, nor shall the Company or any of its Subsidiaries or Affiliates commit to
the payment of any fee, penalty or other consideration or make any other concession, waiver or amendment under any Contract in connection with obtaining
any consent without the prior written consent of Parent.  Each of
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the parties hereto shall furnish to each other party such necessary information and reasonable assistance as such other party may reasonably request in
connection with the foregoing.  Subject to applicable Law relating to the exchange of information, counsel for Parent and the Company shall have the right to
review in advance, and to the extent practicable each shall consult with the other in connection with, all of the information relating to Parent or the Company,
as the case may be, and any of their respective Subsidiaries, that appears in any filing made with, or written materials submitted to, any third party and/or any
Governmental Entity in connection with the Merger and the other transactions contemplated by this Agreement.  Unless prohibited by applicable Law or by
the applicable Governmental Entity, each of Parent and the Company shall to the extent reasonably practicable, give the other party reasonable prior notice of
any meeting or conversation with any Governmental Entity and keep each other reasonably apprised with respect to the outcome thereof.  In exercising the
foregoing rights, each of Parent and the Company shall act reasonably and as promptly as practicable.  Subject to applicable Law, the Company and Parent
shall keep each other reasonably apprised of the status of matters relating to the completion of the transactions contemplated hereby, including promptly
furnishing the counsel for the other with copies of notices or other written communications received by the Company or Parent, as the case may be, or any of
their respective Subsidiaries, from any Governmental Entity and/or third party with respect to such transactions.

 
(b)           Notwithstanding any other provision of this Agreement to the contrary, in no event shall Parent or any of its Affiliates or the

Company or any of its Affiliates be required to (i) divest or hold separate, or agree or proffer to divest or hold separate, any of its respective businesses,
product lines or assets, or agree to any limitation or restriction on any of its respective businesses, product lines or assets or (ii) agree or proffer to limit in any
manner whatsoever or not to exercise any rights of ownership of any securities (including the shares of Company Common Stock).

 
(c)           During the period from the date of this Agreement to the Effective Time, except (i) as set forth in Section 5.1(a) of the Company

Disclosure Letter (with respect to the Company) or Section 5.1(b) of the Parent Disclosure Letter (with respect to Parent), (ii) as required by applicable Law,
(iii) as consented to in writing in advance by Parent (in the case of the Company) or the Company (in the case of Parent) (in either case, which consent shall
not be unreasonably withheld, conditioned or delayed), (iv) as otherwise specifically required by this Agreement or (v) for transactions solely between or
among the Company and any of its Subsidiaries or Parent and any of its Subsidiaries, neither the Company nor Parent shall, and neither of them shall permit
any of their respective wholly-owned Subsidiaries to, take any action (or omit to take any action) if such action (or omission) would reasonably be expected
to impede or delay the consummation of the Merger or any of the transactions contemplated hereby.

 
Section 5.6             Takeover Laws.  Each of Parent, the Parent Board, the Company and the Company Board shall (a) take no action to cause any

Takeover Law to become applicable to this Agreement, the Merger or any of the other transactions contemplated hereby and (b) if any Takeover Law is or
becomes applicable to this Agreement, the Merger or any of the other transactions contemplated hereby, take all action necessary to ensure that the Merger
and the other transactions contemplated hereby may be consummated as promptly as practicable on
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the terms contemplated by this Agreement and otherwise to minimize or, if possible, eliminate, the effect of such Takeover Law with respect to this
Agreement, the Merger and the other transactions contemplated hereby.

 
Section 5.7             Notification of Certain Matters.  The Company and Parent shall promptly notify each other of (a) any notice or other

communication received by such party from any Governmental Entity in connection with the Merger or the other transactions contemplated hereby or from
any Person alleging that the consent of such Person is or may be required in connection with the Merger or the other transactions contemplated hereby,
(b) any other notice or communication from any Governmental Entity in connection with the transactions contemplated hereby or (c) any Action commenced
or, to such party’s knowledge, threatened against, relating to or involving or otherwise affecting such party or any of its Subsidiaries which relate to the
Merger or the other transactions contemplated hereby; provided, however, that no such notification shall affect any of the representations, warranties,
covenants, rights or remedies, or the conditions to the obligations of, the parties hereunder.

 
Section 5.8             Indemnification, Exculpation and Insurance.
 

(a)           Parent and Merger Sub agree that all rights to indemnification existing in favor of the current or former directors and officers of
the Company and its Subsidiaries as provided in their respective charter, by-laws or other organizational documents or in any indemnification agreement as in
effect on the date hereof for acts or omissions occurring prior to the Effective Time shall be assumed and performed by the Surviving Corporation and shall
continue in full force and effect for not less than six years following the Effective Time, except as otherwise required by applicable Law.  If any claims for
indemnification are asserted or made within such period, all rights to indemnification in respect of such claims shall continue until the final disposition of
such claims.

 
(b)           For a period of not less than six years after the Effective Time, Parent shall cause to be maintained in effect the Company’s current

directors’ and officers’ liability insurance covering each Person currently covered by the Company’s directors’ and officers’ liability insurance policy (a
correct and complete copy of which has been heretofore made available to Parent) for acts or omissions occurring prior to the Effective Time; provided, that
Parent may (i) substitute therefor policies of an insurance company (with the same or better credit rating than the carrier of the Company’s directors’ and
officers’ liability insurance policies as of the date of this Agreement) the material terms of which, including coverage and amount, are no less favorable in any
material respect to such directors and officers than the Company’s existing policies as of the date hereof or (ii) request that the Company obtain such extended
reporting period coverage under its existing insurance programs (to be effective as of the Effective Time); and provided further, that in no event shall Parent
or the Company be required to pay aggregate premiums for insurance under this Section 5.8(b) in excess of 250% of the amount of the aggregate premiums
paid by the Company for fiscal year 2010 for such purpose (which fiscal year 2010 premiums are hereby represented and warranted by the Company to be as
set forth in Section 5.8(b) of the Company Disclosure Letter), it being understood that Parent shall nevertheless be obligated to provide such coverage as may
be obtained for such 250% amount.
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(c)                                  In the event that Parent, the Surviving Corporation or any of their respective successors or assigns shall (i) consolidate with or

merge into any other Person and shall not be the continuing or surviving corporation or entity of such consolidation or merger or (ii) transfer all or
substantially all its properties and assets to any Person, then, and in each such case, Parent shall cause proper provision to be made so that the successor and
assign of Parent or the Surviving Corporation, as the case may be, assumes the obligations set forth in this Section 5.8.

 
(d)                                 The provisions of this Section 5.8 shall survive consummation of the Merger and are intended to be for the benefit of, and will be

enforceable by, each indemnified party, his or her heirs and his or her legal representatives.
 

Section 5.9                                     NASDAQ Listing.  To the extent Parent does not issue or intend to issue treasury shares in the Merger that are already listed on
NASDAQ, Parent shall use its reasonable best efforts to cause the shares of Parent Common Stock to be issued in the Merger, and such other shares of Parent
Common Stock to be reserved for issuance in connection with the Merger, to be approved for listing on NASDAQ, subject to official notice of issuance, prior
to the Effective Time.

 
Section 5.10                               Public Announcements.  Each of Parent and Merger Sub, on the one hand, and the Company, on the other hand, shall, to the extent

reasonably practicable, consult with each other before issuing, and give each other a reasonable opportunity to review and comment upon, any press release or
other public statements with respect to this Agreement, the Merger and the other transactions contemplated hereby and shall not issue any such press release
or make any such public statement without the prior consent of the other party, which consent shall not be unreasonably withheld, conditioned or delayed,
except as may be required by applicable Law, court process or by obligations pursuant to any listing agreement with any national securities exchange.  The
initial press release of the parties announcing the execution of this Agreement shall be a joint press release of Parent and the Company in a form that is
mutually agreed.

 
Section 5.11                               Section 16 Matters.  Prior to the Effective Time, the Company shall take all actions necessary in order to cause any dispositions of

shares of Company Common Stock (including derivative securities with respect to shares of Company Common Stock) resulting from the transactions
contemplated by this Agreement by each individual who is or will be subject to the reporting requirements of Section 16(a) of the Exchange Act with respect
to the Company to be exempt under Rule 16b 3 promulgated under the Exchange Act.

 
Section 5.12                               Directors.  Prior to the Effective Time, the Company shall cause each member of the Company Board to execute and deliver a

letter effectuating his or her resignation as a director of the Company Board effective immediately prior to the Effective Time.
 
Section 5.13                               Company Cash and Cash Equivalents.
 

(a)                                  Except to the extent otherwise consented to in writing by Parent in its sole and absolute discretion, no later than immediately prior
to the Closing, the Company
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shall transfer (by wire transfer of immediately available funds) sixty-five million dollars ($65,000,000) (or such other lesser amount as may be designated in
writing by Parent) in cash of the Company to one or more bank or trust accounts (the details of which shall be designated by Parent in writing at least 15
Business Days prior to the Closing) at the Exchange Agent (the “Exchange Fund Account”), and, subject to Section 5.13(d), the Company shall maintain at
least sixty-five million dollars ($65,000,000) in cash in such Exchange Fund Account until the Effective Time.

 
(b)                                 Parent and the Company acknowledge and agree that (i) following the Effective Time, all amounts held in the Exchange Fund

Account shall be held in trust for the benefit of holders of shares of Company Common Stock subject to the provisions of Article II, (ii) following the
Effective Time, such funds shall be deposited with the Exchange Agent pursuant to Section 2.3, and (iii) thereafter, subject to the provisions of Article II, such
funds shall be used by the Exchange Agent to pay holders of Company Common Stock in accordance with Section 2.3.  For the avoidance of doubt, any funds
deposited with the Exchange Agent pursuant to Section 2.3 shall be deemed, as of the Effective Time, to be part of the Exchange Fund for all purposes under
this Agreement.

 
(c)                                  From the date hereof until the time that the wire transfer specified in Section 5.13(a) is made in accordance with the provisions of

such Section, the Company shall, and shall cause each of its Subsidiaries to, reinvest all maturing short-term investments of cash and cash equivalents of the
Company and its Subsidiaries in readily liquid short-term cash and cash equivalents of the type in which the Company and such Subsidiaries, in the ordinary
course of business and consistent with past practice, normally invest their cash and cash equivalents.  To the extent requested by Parent at any time and from
time to time, the Company shall, and shall cause its Subsidiaries to, provide a reasonably detailed written report setting forth, to the best of the Company’s
knowledge, the cash and cash equivalents of the Company and each of its Subsidiaries as of any date or dates specified by Parent (it being understood and
agreed that in the case any such specified date is a date in the future following the request, such report shall be a reasonably detailed projection of such cash
and cash equivalents, based on the Company’s reasonable and good faith expectations as to future sources of cash and cash equivalents and needs therefor). 
The Company shall, and shall cause its Subsidiaries to, effective no later than immediately prior to the Closing, (i) liquidate at market prices then prevailing
such cash equivalent investments of the Company and its Subsidiaries as is necessary to allow the Company to comply with its obligations under
Section 5.13(a), and (ii) use its reasonable best efforts to (A) cause the cash transferred the Exchange Fund Account pursuant to Section 5.13(a) to be free
from any Liens or other restrictions that could reasonably be expected to prevent such cash from being transmitted, pursuant to an instruction delivered by
Parent or the Company to the Exchange Agent, by wire transfer of immediately available funds (or, if applicable, intrabank transfer of immediately available
funds) from the Exchange Fund Account to the account (if not the same account as the Exchange Fund Account) at the Exchange Agent into which Parent has
or will deposit funds pursuant to Section 2.3 no later than the Business Day immediately following the Effective Time and (B) procure (subject to Parent’s
commercially reasonable cooperation) that such Persons as may be designated by Parent shall have, insofar as the Exchange Agent is concerned, signature
authority and all other authority over the Exchange Fund Account as may be necessary to initiate any such wire transfer of immediately available
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funds (or intrabank transfer of immediately available funds, if applicable) from the Exchange Fund Account to such account at the Exchange Agent, effective
no later than the Business Day immediately following the Effective Time.

 
(d)                                 In the event that the Company (i) makes the wire transfer required to be made by Section 5.13(a) on a date following the date of

satisfaction or, to the extent permitted by applicable Law, waiver of the conditions set forth in Article VI (other than those conditions that by their terms are to
be satisfied at the Closing) and (ii) the Closing does not occur within two Business Days following the date by which the Closing is required to take place
under Section 1.2, then, notwithstanding any other provision of this Section 5.13, the Company shall no longer be obligated to maintain at least sixty-five
million dollars ($65,000,000) in the Exchange Fund Account.

 
Section 5.14                               Employee Matters.
 

(a)                                  From the Effective Time until the first anniversary of the Effective Time, with respect to each employee of the Company and its
Subsidiaries who remains in the employment of the Surviving Corporation, Parent or any of their respective Affiliates (each a “Continuing Employee”) 
(i) such Continuing Employee’s base salary shall be maintained at the same level as immediately prior to the Effective Time or as scheduled to increase on or
around July 1, 2011 (provided that any such scheduled increase is permitted by Section 5.1(a)(xv)); (ii) such Continuing Employee’s target annual bonus and
sales incentive opportunity shall be no less than as immediately prior to the Effective Time (provided that the objectives on which such bonus and sales
incentive opportunities are based may be restructured to be aligned with the combined company’s business model); and (iii) such Continuing Employee shall
be eligible to receive the severance benefits set forth on Schedule 5.14(a).  From the Effective Time until December 31, 2011, each Continuing Employee
shall receive benefits that are substantially comparable in the aggregate to the benefits provided under the terms of the Company’s retirement, health and
welfare plans in effect immediately prior to the Effective Time.  Following December 31, 2011, such Continuing Employees shall receive retirement, health
and welfare benefits that are no less favorable in the aggregate than the retirement, health and welfare benefits provided to similarly situated employees of
Parent and its Affiliates.  Notwithstanding anything to the contrary contained herein, this Section 5.14(a) shall not apply to any Continuing Employee who is a
party to an employment agreement with the Company, the Surviving Corporation, Parent or any of their respective Affiliates.

 
(b)                                 Parent shall, and shall cause the Surviving Corporation and the Affiliates of Parent and the Surviving Corporation, to recognize the

service of each Continuing Employee as if such service had been performed with Parent, the Surviving Corporation or such Affiliates for all purposes
(including eligibility, participation, vesting and benefit accrual (other than under a defined benefit pension plan)) under each employee benefit plan, policy,
program, arrangement or agreement of Parent, the Surviving Corporation or such Affiliate solely to the extent that Parent, the Surviving Corporation or such
Affiliate makes such plan, policy, program, arrangement or agreement available to such Continuing Employee, and except as would result in any duplication
of benefits for the same period of service.
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(c)                                  With respect to any welfare plan maintained by Parent or its Affiliates in which Continuing Employees are eligible to participate

after the Effective Time, Parent shall, and Parent shall cause the Surviving Corporation and the Affiliates of Parent and the Surviving Corporation to,
(i) waive all limitations as to preexisting conditions and exclusions with respect to participation and coverage requirements applicable to such employees to
the extent such conditions and exclusions were satisfied or did not apply to such employees under the welfare plans of the Company and its Subsidiaries prior
to the Effective Time and (ii) provide each Continuing Employee with credit for any co-payments and deductibles paid prior to the Effective Time in
satisfying any analogous deductible or out of pocket requirements to the extent applicable under any such plan.

 
(d)                                 The Company shall award to employees who, as of the Effective Time, are employed by the Company and its Subsidiaries,

prorated annual performance bonuses consistent with the terms set forth on Schedule 5.14(d).
 
(e)                                  Prior to the Effective Time, the Company shall implement a retention plan consistent with the terms set forth on Schedule 5.14(e).
 
(f)                                    As of the Effective Time, each Continuing Employee shall become fully vested in each of his or her accounts maintained under the

Company’s Retirement Savings Plan.
 
(g)                                 Without limiting the scope of Section 8.6, no provision of this Section 5.14 shall create any third-party beneficiary rights in any

employee or former employee (including any beneficiary or dependent thereof) of the Company or any of its Subsidiaries in any respect, including in respect
of continued employment (or resumed employment) with Parent, the Surviving Corporation or its Subsidiaries or any other Affiliates of Parent, and no
provision of this Section 5.14 shall create such rights in any such persons in respect of any benefits that may be provided, directly or indirectly, under any
Company Plan or any employee program or any plan or arrangement of Parent or any of its Affiliates.  No provision of this Agreement shall constitute a
limitation on the rights to amend, modify or terminate after the Effective Time any such plans or arrangements of Parent, the Company or its Subsidiaries or
any other Affiliates of Parent in accordance with the terms of such plans or arrangements.

 
ARTICLE VI

CONDITIONS PRECEDENT
 

Section 6.1                                     Conditions to Each Party’s Obligation to Effect the Merger.  The obligation of each party to effect the Merger is subject to the
satisfaction at or prior to the Effective Time of the following conditions:

 
(a)                                  Company Shareholder Approval.  The Company Shareholder Approval shall have been obtained.
 
(b)                                 HSR Act; Antitrust.  Any applicable waiting period (and any extension thereof) under the HSR Act relating to the transactions

contemplated by this Agreement shall have expired or been terminated.
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(c)                                  No Injunctions or Legal Restraints; Illegality.  No temporary restraining order, preliminary or permanent injunction or other

judgment, order or decree issued by any Governmental Entity shall be in effect, and no Law shall have been enacted, entered, promulgated, enforced or
deemed applicable by any Governmental Entity that, in any case, prohibits or makes illegal the consummation of the Merger.



 
(d)                                 NASDAQ Listing.  The shares of Parent Common Stock issuable to the holders of shares of Company Common Stock as provided

for in Article II shall have been approved for listing on NASDAQ, subject to official notice of issuance.
 
(e)                                  Form S-4.  The Form S-4 shall have been declared effective by the SEC under the Securities Act; no stop order suspending the

effectiveness of the Form S-4 shall have been issued; and no proceedings for that purpose shall have been initiated or threatened in writing by the SEC or the
Financial Industry Regulatory Authority (FINRA).

 
Section 6.2                                     Additional Conditions to the Obligations of Parent and Merger Sub.  The obligation of Parent and Merger Sub to effect the Merger

is also subject to the satisfaction, or waiver by Parent, at or prior to the Effective Time of the following conditions:
 

(a)                                  Representations and Warranties.  (i) Each of the representations and warranties of the Company set forth in Section 3.1(a),
Section 3.1(b), Section 3.2(a), Section 3.4, Section 3.5(a)(i)(A), Section 3.21 and Section 3.22 shall be true and correct in all respects (other than de minimis
inaccuracies) as of the date of this Agreement and as of the Closing Date as if made as of the Closing Date (except to the extent such representations and
warranties expressly relate to an earlier date, in which case as of such earlier date); (ii) each of the representations and warranties of the Company set forth in
Section 3.1(c), Section 3.2(b), Section 3.2(c) and Section 3.5(a)(i)(B) shall be true and correct in all material respects as of the date of this Agreement and as
of the Closing Date as if made as of the Closing Date (except to the extent such representations and warranties expressly relate to an earlier date, in which
case as of such earlier date); and (iii) each of the remaining representations and warranties of the Company set forth in this Agreement shall be true and
correct as of the date of this Agreement and as of the Closing Date as if made as of the Closing Date (except to the extent such representations and warranties
expressly relate to an earlier date, in which case as of such earlier date), except where the failure of such representations and warranties specified in clause
(iii) to be so true and correct, individually or in the aggregate, do not constitute and would not reasonably be expected to result in a Company Material
Adverse Effect (it being understood that, for purposes of determining the accuracy of such representations and warranties, all materiality and “Company
Material Adverse Effect” qualifications contained in such representations and warranties shall be disregarded).

 
(b)                                 Performance of Obligations of the Company.  The Company shall have performed in all material respects all obligations required

to be performed by it under this Agreement at or prior to the Effective Time; provided, that the obligations of the Company set forth in Section 5.13(a) shall
have been performed in all respects by the Company.
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(c)                                  Officers’ Certificate.  Parent shall have received a certificate signed by an executive officer of the Company certifying to the effect

that the conditions set forth in Sections 6.2(a), 6.2(b) and 6.2(f) have been satisfied.
 

(d)                                 Third Party Consents.  The Company and its Subsidiaries shall have received each consent to the transactions contemplated by this
Agreement as set forth on Schedule 6.2(d) to this Agreement, a copy of each such consent shall have been provided to Parent, and each such consent shall be,
at the time of the Closing, in full force and effect, enforceable against the Person granting such consent in accordance with its terms (except to the extent that
enforceability may be limited by applicable bankruptcy, insolvency, moratorium, reorganization or similar Laws affecting the enforcement of creditors’ rights
generally and subject to general principles of equity).

 
(e)                                  No Litigation.  There shall not be pending or threatened any Action by any Governmental Entity that seeks, directly or indirectly,

to (i) challenge or make illegal or otherwise prohibit or materially delay the consummation of the Merger or any of the other transactions contemplated by the
Merger Agreement, or to make materially more costly the Merger, or to obtain from the Company, Parent or Merger Sub any damages that are material in
relation to the Company and its Subsidiaries taken as a whole, (ii) to prohibit or limit the ownership, operation or control by the Company, Parent or any of
their respective Subsidiaries of any material portion of the business or assets of the Company, Parent or any of their respective Subsidiaries, or to compel the
Company, Parent or any of their respective Subsidiaries to dispose of or hold separate any material portion of the business or assets of the Company, Parent or
any of their respective Subsidiaries or (iii) to impose limitations on the ability of Parent to acquire or hold, or exercise full rights of ownership of, any shares
of Company Common Stock (or shares of capital stock of the Surviving Corporation), including the right to vote the shares of Company Common Stock
purchased or owned by them on all matters properly presented to shareholders of the Company.

 
(f)                                    Absence of Company Material Adverse Effect.  Since the date of this Agreement there shall not have occurred any event, change,

circumstance or effect that, individually on in the aggregate, has had or would reasonably be expected to have a Company Material Adverse Effect.
 
(g)                                 Company Deposit of Funds in Exchange Fund Account.  The Company shall have deposited and maintained sixty-five million

dollars ($65,000,000) (or such lesser amount as may have been designated in writing by Parent in accordance with Section 5.13(a)) in the Exchange Fund
Account in accordance with the provisions of Section 5.13(a).

 
Section 6.3                                     Additional Conditions to the Obligations of the Company.  The obligation of the Company to effect the Merger is also subject to

the satisfaction, or waiver by the Company, at or prior to the Effective Time of the following conditions:
 

(a)                                  Representations and Warranties.  (i) Each of the representations and warranties of Parent set forth in Section 4.1(a), Section 4.1(b),
Section 4.2(a), Section 4.2(b), Section 4.3, Section 4.4(a)(i)(A) and Section 4.19 shall be true and correct in all respects (other than de minimis inaccuracies)
as of the date of this Agreement and as of the Closing
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Date as if made as of the Closing Date (except to the extent such representations and warranties expressly relate to an earlier date, in which case as of such
earlier date); (ii) each of the representations and warranties of Parent set forth in Section 4.1(c), Section 4.2(c), Section 4.4(a)(i)(B) and Section 4.20 shall be
true and correct in all material respects as of the date of this Agreement and as of the Closing Date as if made as of the Closing Date (except to the extent such
representations and warranties expressly relate to an earlier date, in which case as of such earlier date); and (iii) each of the remaining representations and
warranties of Parent set forth in this Agreement shall be true and correct as of the date of this Agreement and as of the Closing Date as if made as of the
Closing Date (except to the extent such representations and warranties expressly relate to an earlier date, in which case as of such earlier date), except where
the failure of such representations and warranties specified in clause (iii) to be so true and correct, individually or in the aggregate, do not constitute and



would not reasonably be expected to result in a Parent Material Adverse Effect (it being understood that, for purposes of determining the accuracy of such
representations and warranties, all materiality and “Parent Material Adverse Effect” qualifications contained in such representations and warranties shall be
disregarded).

 
(b)                                 Performance of Obligations of Parent and Merger Sub.  Parent and Merger Sub shall have performed in all material respects all

obligations required to be performed by them under this Agreement at or prior to the Effective Time.
 
(c)                                  Officers’ Certificate.  The Company shall have received a certificate signed by an executive officer of Parent certifying to the

effect that the conditions set forth in Sections 6.3(a) and 6.3(b) have been satisfied.
 

Section 6.4                                     Frustration of Closing Conditions.  None of Parent, Merger Sub or the Company may rely on the failure of any condition set forth
in this Article VI to be satisfied if such failure was caused by such party’s breach of this Agreement.

 
ARTICLE VII

TERMINATION, AMENDMENT AND WAIVER
 

Section 7.1                                     Termination.  This Agreement may be terminated and the Merger may be abandoned at any time prior to the Effective Time,
whether before or after the Company Shareholder Approval has been obtained (with any termination by Parent also being an effective termination by Merger
Sub):

 
(a)                                  by mutual written consent of Parent and the Company;
 
(b)                                 by either Parent or the Company:
 

(i)                                     if the Merger shall not have been consummated on or before September 30, 2011 (the “Outside Date”); provided, that
neither party shall have the right to terminate this Agreement pursuant to this Section 7.1(b)(i) if the failure of such party to perform or comply in all material
respects with the covenants and agreements of such party set forth in this Agreement shall have been the cause of, or resulted in, the failure of the Merger to
be consummated by the Outside Date; provided, further, that if on September 30, 2011, the conditions to Closing set forth in Sections 6.1(b) or 6.1(c) shall not
have been
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satisfied or waived but all other conditions to Closing shall have been satisfied or waived (or, in the case of conditions that by their nature are to be satisfied at
the Closing, shall be capable of being satisfied on such date), then the Outside Date may be extended by either Parent or the Company to October 31, 2011;

 
(ii)                                  if any court of competent jurisdiction or other Governmental Entity shall have issued a judgment, order, injunction,

rule or decree, or taken any other action restraining, enjoining or otherwise prohibiting any of the transactions contemplated by this Agreement and such
judgment, order, injunction, rule, decree or other action shall have become final and nonappealable; provided, that the party seeking to terminate this
Agreement pursuant to this Section 7.1(b)(ii) shall have complied in all respects with its obligations under Section 5.5; or

 
(iii)                               if the Company Shareholder Approval shall not have been obtained at the Company Shareholders Meeting duly convened

therefor or at any adjournment or postponement thereof at which the vote to obtain the Company Shareholder Approval was taken;
 

(c)                                  by Parent:
 

(i)                                     if the Company shall have breached or failed to perform any of its representations, warranties, covenants or agreements
set forth in this Agreement (other than with respect to a breach of Section 5.2 or 5.3(b), as to which Section 7.1(c)(ii) will apply), or if any representation or
warranty of the Company shall have become untrue, which breach or failure to perform or to be true, either individually or in the aggregate, if occurring or
continuing at the Effective Time (A) would result in the failure of any of the conditions set forth in Section 6.1 or 6.2 and (B) cannot be or has not been cured
by the earlier of (1) the Outside Date and (2) 30 days after the giving of written notice to the Company of such breach or failure; provided, that Parent shall
not have the right to terminate this Agreement pursuant to this Section 7.1(c)(i) if Parent or Merger Sub is then in material breach of any of its covenants or
agreements set forth in this Agreement; or

 
(ii)                                  if (A) the Company Board (or any committee thereof) effects an Adverse Recommendation Change, (B) the Company or

the Company Board (or any committee thereof) shall approve or recommend, or cause or permit the Company to enter into, any Alternative Acquisition
Agreement relating to an Acquisition Proposal, (C) following a request by Parent for such reaffirmation, the Company fails to publicly reaffirm its
recommendation of this Agreement and the transactions contemplated hereby within 10 Business Days after the date any Acquisition Proposal or any material
modification thereto is first commenced, published or sent or given to the Company’s shareholders (which reaffirmation must also include an unconditional
rejection of such Acquisition Proposal, it being understood that taking no position with respect to the acceptance of such Acquisition Proposal or modification
thereto shall constitute a failure to reject such Acquisition Proposal), (D) the Company shall have breached any of its obligations under Section 5.2 or
5.3(b) or (E) the Company or the Company Board (or any committee thereof) shall formally resolve or publicly authorize or propose to take any of the
foregoing actions;
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(d)                                 by the Company:
 

(i)                                     if Parent or Merger Sub shall have breached or failed to perform any of its representations, warranties, covenants or
agreements set forth in this Agreement, or if any representation or warranty of Parent or Merger Sub shall have become untrue, which breach or failure to
perform or to be true, either individually or in the aggregate, if occurring or continuing at the Effective Time (A) would result in the failure of any of the
conditions set forth in Section 6.1 or 6.3 and (B) cannot be or has not been cured by the earlier of (1) the Outside Date and (2) 30 days after the giving of



written notice to Parent of such breach or failure; provided, that the Company shall not have the right to terminate this Agreement pursuant to this
Section 7.1(d) if it is then in material breach of any of its covenants or agreements set forth in this Agreement; or

 
(ii)                                  at any time prior to obtaining the Company Shareholder Approval, in accordance with and subject to the terms and

conditions of clause (y) of Section 5.2(e); provided, that the Company shall have (A) concurrently with such termination entered into the Alternative
Acquisition Agreement, (B) otherwise complied with all provisions of Section 5.2(e), including the notice provisions therein and (C) paid all amounts due
pursuant to Section 7.3(b), in accordance with the terms, and at the time, specified in Section 7.3(d).

 
The party desiring to terminate this Agreement pursuant to this Section 7.1 (other than pursuant to Section 7.1(a)) shall give notice of such

termination to the other party.
 
Section 7.2                                     Effect of Termination.  In the event of termination of the Agreement, this Agreement shall forthwith become void and have no

effect, without any liability or obligation on the part of Parent, Merger Sub or the Company, except that the Confidentiality Agreement and the provisions of
Section 5.10 (Public Announcements), this Section 7.2, Section 7.3 (Fees and Expenses), Section 8.2 (Notices), Section 8.5 (Entire Agreement), Section 8.6
(No Third Party Beneficiaries), Section 8.7 (Governing Law), Section 8.8 (Submission to Jurisdiction), Section 8.9 (Assignment; Successors), Section 8.10
(Enforcement), Section 8.12 (Severability), Section 8.13 (Waiver of Jury Trial) and Section 8.16 (No Presumption Against Drafting Party) shall survive the
termination hereof; provided, however, that no such termination shall relieve any party hereto from any liability or damages resulting from any fraud or
willful or intentional breach of any provision of this Agreement.

 
Section 7.3                                     Fees and Expenses.
 

(a)                                  Except as otherwise provided in this Section 7.3, all fees and expenses incurred in connection with this Agreement, the Merger and
the other transactions contemplated hereby shall be paid by the party incurring such fees or expenses, whether or not the Merger is consummated, except that
the expenses incurred in connection with the filing, printing and mailing of the Form S-4 and the Proxy Statement, and all filing and other fees paid to the
SEC or in respect of the HSR Act, in each case in connection with the Merger (other than attorneys’ fees, accountants’ fees and related expenses), shall be
paid by Parent.
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(b)                                 In the event that:
 

(i)                                     (A) an Acquisition Proposal (whether or not conditional) or intention to make an Acquisition Proposal (whether or not
conditional) shall have been (1) made directly to the Company’s shareholders, (2) otherwise publicly disclosed or (3) otherwise communicated to senior
management of the Company or the Company Board and, in the case of this clause (3), following a request to do so by Parent, the Company fails to publicly
reaffirm its recommendation of this Agreement and the transactions contemplated hereby within 10 Business Days of such request, (B) this Agreement is
thereafter terminated by the Company or Parent pursuant to Section 7.1(b)(i) or (b)(iii) or by Parent pursuant to Section 7.1(c)(i) and (C) within 12 months
after the date of such termination, the Company enters into an agreement in respect of any Acquisition Proposal, or recommends or submits an Acquisition
Proposal to its shareholders for adoption, or a transaction in respect of an Acquisition Proposal is consummated, which, in each case, need not be the same
Acquisition Proposal that shall have been made, publicly disclosed or communicated prior to termination hereof (provided, that for purposes of this clause
(C), each reference to “15%” in the definition of “Acquisition Proposal” shall be deemed to be a reference to “50%”);

 
(ii)                                  this Agreement is terminated by Parent pursuant to Section 7.1(c)(ii); or
 
(iii)                               this Agreement is terminated by the Company pursuant to Section 7.1(d)(ii);
 

then, in any such event, the Company shall pay to Parent a termination fee of eight million dollars ($8,000,000) (the “Termination Fee”) less the amount of
Parent Expenses previously paid to Parent (if any) pursuant to Section 7.3(c), it being understood that in no event shall the Company be required to pay the
Termination Fee on more than one occasion.
 

(c)                                  In the event that this Agreement is terminated by the Company or Parent pursuant to Section 7.1(b)(iii) or by Parent pursuant to
Section 7.1(c)(i) under circumstances in which the Termination Fee is not then payable pursuant to Section 7.3(b)(i), then the Company shall reimburse Parent
and its Affiliates for all of their reasonable out-of-pocket fees and expenses (including all fees and expenses of financing sources, counsel, accountants,
investment bankers, experts and consultants to Parent and Merger Sub and their Affiliates) incurred by Parent or Merger Sub or on their behalf in connection
with or related to the authorization, preparation, investigation, negotiation, execution and performance of this Agreement and the transactions contemplated
hereby (the “Parent Expenses”), up to a maximum amount of $1,500,000; provided, that the payment by the Company of the Parent Expenses pursuant to this
Section 7.3(c) (i) shall not relieve the Company of any subsequent obligation to pay the Termination Fee pursuant to Section 7.3(b)(i) except to the extent
indicated in Section 7.3(b) and (ii) shall not relieve the Company from any liability or damage resulting from any fraud or willful or intentional breach of any
provision of this Agreement.

 
(d)                                 Payment of the Termination Fee shall be made by wire transfer of same day funds to the account or accounts designated by Parent

(i) on the earliest of the execution of a definitive agreement with respect to, submission to the shareholders of, or consummation
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of, any transaction contemplated by an Acquisition Proposal, as applicable, in the case of a Termination Fee payable pursuant to Section 7.3(b)(i), (ii) as
promptly as reasonably practicable after termination (and, in any event, within two Business Days thereof), in the case of termination by Parent pursuant to
Section 7.1(c)(ii) or (iii) simultaneously with, and as a condition to the effectiveness of, termination, in the case of a termination by the Company pursuant to
Section 7.1(d)(ii).  Payment of the Parent Expenses shall be made by wire transfer of same day funds to the account or accounts designated by Parent within
two Business Days after the Company’s having been notified of the amount thereof by Parent.
 

(e)                                  The Company acknowledges that the agreements contained in this Section 7.3 are an integral part of the transactions contemplated
by this Agreement, and that, without these agreements, Parent and Merger Sub would not enter into this Agreement; accordingly, if the Company fails



promptly to pay any amounts due pursuant to this Section 7.3, and, in order to obtain such payment, Parent commences a suit that results in a judgment
against the Company for the amounts set forth in this Section 7.3, the Company shall pay to Parent its costs and expenses (including reasonable attorneys’
fees and expenses) in connection with such suit, together with interest on the amounts due pursuant to this Section 7.3 from the date such payment was
required to be made until the date of payment at the prime lending rate as published in The Wall Street Journal in effect on the date such payment was
required to be made.

 
Section 7.4                                      Amendment or Supplement.  This Agreement may be amended, modified or supplemented by the parties by action taken or

authorized by their respective Boards of Directors at any time prior to the Effective Time, whether before or after the Company Shareholder Approval has
been obtained; provided, however, that after the Company Shareholder Approval has been obtained, no amendment may be made that pursuant to applicable
Law requires further approval or adoption by the shareholders of the Company without such further approval or adoption.  This Agreement may not be
amended, modified or supplemented in any manner, whether by course of conduct or otherwise, except by an instrument in writing specifically designated as
an amendment hereto, signed on behalf of each of the parties in interest at the time of the amendment.

 
Section 7.5                                      Extension of Time; Waiver.  At any time prior to the Effective Time, the parties may, by action taken or authorized by their

respective boards of directors, to the extent permitted by applicable Law, (a) extend the time for the performance of any of the obligations or acts of the other
parties, (b) waive any inaccuracies in the representations and warranties of the other parties set forth in this Agreement or any document delivered pursuant
hereto or (c) subject to applicable Law, waive compliance with any of the agreements or conditions of the other parties contained herein; provided, however,
that after the Company Shareholder Approval has been obtained, no waiver may be made that pursuant to applicable Law requires further approval or
adoption by the shareholders of the Company without such further approval or adoption.  Any agreement on the part of a party to any such waiver shall be
valid only if set forth in a written instrument executed and delivered by a duly authorized officer on behalf of such party.  No failure or delay of any party in
exercising any right or remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such right or power, or any
abandonment or discontinuance of steps to enforce such right or power, or any course of conduct, preclude any other or further exercise thereof or the
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exercise of any other right or power.  The rights and remedies of the parties hereunder are cumulative and are not exclusive of any rights or remedies which
they would otherwise have hereunder.

 
ARTICLE VIII

GENERAL PROVISIONS
 

Section 8.1                                      Nonsurvival of Representations and Warranties.  None of the representations, warranties, covenants or agreements in this
Agreement or in any instrument delivered pursuant to this Agreement shall survive the Effective Time, other than those covenants or agreements of the parties
which by their terms apply, or are to be performed in whole or in part, after the Effective Time.

 
Section 8.2                                      Notices.  All notices and other communications hereunder shall be in writing and shall be deemed duly given (a) when delivered

or sent if delivered personally or sent by facsimile transmission (provided confirmation of facsimile transmission is obtained), (b) on the first Business Day
following the date of dispatch if delivered utilizing a next-day service by a recognized next-day courier or (c) on the earlier of confirmed receipt or the fifth
Business Day following the date of mailing if delivered by registered or certified mail, return receipt requested, postage prepaid.  All notices hereunder shall
be delivered to the addresses set forth below, or pursuant to such other instructions as may be designated in writing by the party to receive such notice:

 
(i)                                    if to Parent, Merger Sub or the Surviving Corporation, to:
 

Accuray Incorporated 
1310 Chesapeake Terrace
Sunnyvale, CA  94089
Attention:  General Counsel
Facsimile:  (408) 789-4205
 
with a copy (which shall not constitute notice) to:
 
Gibson, Dunn & Crutcher LLP
1881 Page Mill Road
Palo Alto, California 94304
Attention:  Gregory T. Davidson
Facsimile:  (650) 849-5050
 

(ii)                                 if to Company, to:
 

TomoTherapy Incorporated
1240 Deming Way
Madison, WI  53717
Attention:  General Counsel
Facsimile:  (608) 830-3944
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with a copy (which shall not constitute notice) to:
 
Sidley Austin LLP
One South Dearborn
Chicago, Illinois 60603



Attention:  Michael A. Gordon and Beth E. Flaming
Facsimile:  (312) 853-7036
 

Section 8.3                                    Certain Definitions.  For purposes of this Agreement:
 

(a)                                  “Affiliate” of any Person means any other Person that directly or indirectly, through one or more intermediaries, controls, is
controlled by, or is under common control with, such first Person;

 
(b)                                 “Business Day” means any day other than a Saturday, a Sunday or a day on which banks in New York, New York are authorized or

required by applicable Law to be closed;
 
(c)                                  “control” (including the terms “controlled,” “controlled by” and “under common control with”) means the possession, directly or

indirectly, of the power to direct or cause the direction of the management and policies of a Person, whether through the ownership of voting securities, by
contract or otherwise;

 
(d)                                 “knowledge” of any party means the actual knowledge of any executive officer of such party after reasonable inquiry;
 
(e)                                  “made available” or words of similar import means that, on or before 5:00 p.m. Pacific time on the second Business Day

immediately preceding the date of this Agreement, the Company or Parent, as the case may be, has posted true, correct and complete copies of such materials
to the virtual data room managed by the Company (and to which Parent and certain of its Representatives have been granted access prior to such time in
connection with the transactions contemplated hereby) or Parent (and to which the Company and certain of its Representatives have been granted access prior
to such time in connection with the transactions contemplated hereby), respectively;

 
(f)                                    “Person” means an individual, corporation, partnership, limited liability company, joint venture, association, trust or other entity or

organization, including any Governmental Entity; and
 
(g)                                 “Subsidiary” means, with respect to any Person, any other Person of which stock or other equity interests having ordinary voting

power to elect more than 50% of the board of directors or other governing body are owned, directly or indirectly, by such first Person.
 

Section 8.4                                      Interpretation.  Unless the context otherwise requires (a) when a reference is made in this Agreement to a Section, Article,
Schedule or Exhibit, such reference shall be to a Section, Article, Schedule or Exhibit of this Agreement; (b) a reference to an agreement, instrument or other
document means such agreement, instrument or other
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document as amended, supplemented and modified from time to time to the extent permitted by the provisions thereof and by this Agreement and (c) a
reference to a statute means such statute as amended from time to time and includes any successor legislation thereto and any regulations promulgated
thereunder.  The table of contents and headings contained in this Agreement or in any Exhibit are for convenience of reference purposes only and shall not
affect in any way the meaning or interpretation of this Agreement.  All words used in this Agreement will be construed to be of such gender or number as the
circumstances require.  Any capitalized terms used in any Exhibit but not otherwise defined therein shall have the meaning set forth in this Agreement.  All
Exhibits annexed hereto or referred to herein, the Company Disclosure Letter and the Parent Disclosure Letter are hereby incorporated in and made a part of
this Agreement as if set forth herein.  The word “including” and words of similar import when used in this Agreement will mean “including, without
limitation.”  The word “or” is not exclusive.  The words “herein”, “hereof”, “hereby”, “hereto” and “hereunder” refer to this Agreement as a whole.

 
Section 8.5                                      Entire Agreement.  This Agreement (including the Exhibits hereto), the Company Disclosure Letter, the Parent Disclosure Letter

and the Confidentiality Agreement constitute the entire agreement, and supersede all prior written agreements, arrangements, communications and
understandings and all prior and contemporaneous oral agreements, arrangements, communications and understandings among the parties with respect to the
subject matter hereof and thereof, including any letter of intent, any indication of interest and the Exclusive Negotiation Agreement, dated February 22, 2011,
between Parent and the Company.

 
Section 8.6                                      No Third Party Beneficiaries.  Except as provided in Section 5.8, nothing in this Agreement, express or implied, is intended to or

shall confer upon any Person other than the parties and their respective successors and permitted assigns any legal or equitable right, benefit or remedy of any
nature under or by reason of this Agreement.  The representations and warranties in this Agreement are the product of negotiations among the parties hereto
and are for the sole benefit of the parties hereto.  In some instances, the representations and warranties in this Agreement may represent an allocation among
the parties hereto of risks associated with particular matters regardless of the knowledge of any of the parties hereto.  Consequently, Persons (other than the
parties hereto) may not rely upon the representations and warranties in this Agreement as characterizations of actual facts or circumstances as of the date of
this Agreement or as of any other date.

 
Section 8.7                                      Governing Law.  This Agreement and all disputes or controversies arising out of or relating to this Agreement or the transactions

contemplated hereby shall be governed by, and construed in accordance with, the internal laws of the State of Delaware, without regard to the laws of any
other jurisdiction that might be applied because of the conflicts of laws principles of the State of Delaware, except that the Merger shall be governed by the
WBCL.

 
Section 8.8                                      Submission to Jurisdiction.  Each of the parties irrevocably agrees that any legal action or proceeding arising out of or relating to

this Agreement brought by any party or its Affiliates against any other party or its Affiliates shall be brought and determined in the Court of Chancery of the
State of Delaware, provided that if jurisdiction is not then
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available in the Court of Chancery of the State of Delaware, then any such legal action or proceeding may be brought in any federal court located in the State
of Delaware or any other Delaware state court.  Each of the parties hereby irrevocably submits to the jurisdiction of the aforesaid courts for itself and with
respect to its property, generally and unconditionally, with regard to any such action or proceeding arising out of or relating to this Agreement and the



transactions contemplated hereby.  Each of the parties agrees not to commence any action, suit or proceeding relating thereto except in the courts described
above in Delaware, other than actions in any court of competent jurisdiction to enforce any judgment, decree or award rendered by any such court in
Delaware as described herein.  Each of the parties further agrees that notice as provided herein shall constitute sufficient service of process and the parties
further waive any argument that such service is insufficient.  Each of the parties hereby irrevocably and unconditionally waives, and agrees not to assert, by
way of motion or as a defense, counterclaim or otherwise, in any action or proceeding arising out of or relating to this Agreement or the transactions
contemplated hereby, (a) any claim that it is not personally subject to the jurisdiction of the courts in Delaware as described herein for any reason, (b) that it
or its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts (whether through service of
notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise) and (c) that (i) the suit, action or
proceeding in any such court is brought in an inconvenient forum, (ii) the venue of such suit, action or proceeding is improper or (iii) this Agreement, or the
subject matter hereof, may not be enforced in or by such courts.
 

Section 8.9                                      Assignment; Successors.  Neither this Agreement nor any of the rights, interests or obligations under this Agreement may be
assigned or delegated, in whole or in part, by operation of law or otherwise, by any party without the prior written consent of the other parties, and any such
assignment without such prior written consent shall be null and void; provided, however, that Parent and Merger Sub may assign, in Parent’s sole discretion,
any or all of its rights under this Agreement to any direct or indirect wholly owned Subsidiary of Parent (provided that no such assignment shall relieve Parent
or Merger Sub from any obligation or liability under this Agreement).  Any assignment in violation of this Section 8.9 will be void and of no effect.  Subject
to the preceding two sentences, this Agreement shall be binding upon, inure to the benefit of, and be enforceable by, the parties and their respective successors
and permitted assigns.

 
Section 8.10                                Enforcement.  The parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement

were not performed in accordance with their specific terms or were otherwise breached.  Accordingly, prior to the termination of this Agreement pursuant to
Article VII, each of the parties shall be entitled to specific performance of the terms hereof, including an injunction or injunctions to prevent breaches of this
Agreement and to enforce specifically the terms and provisions of this Agreement in the Court of Chancery of the State of Delaware, provided that if
jurisdiction is not then available in the Court of Chancery of the State of Delaware, then in any federal court located in the State of Delaware or any other
Delaware state court, this being in addition to any other remedy to which such party is entitled at law or in equity.  Each of the parties hereby further waives
(a) any defense in any action for specific performance that a remedy at law would be adequate and (b) any requirement under any law to post security as a
prerequisite to obtaining equitable relief.
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Section 8.11                                Currency.  All references to “dollars” or “$” or “US$” in this Agreement refer to United States dollars, which is the currency used

for all purposes in this Agreement.
 
Section 8.12                                Severability.  Whenever possible, each provision or portion of any provision of this Agreement shall be interpreted in such manner

as to be effective and valid under applicable Law, but if any provision or portion of any provision of this Agreement is held to be invalid, illegal or
unenforceable in any respect under any applicable Law or rule in any jurisdiction, such invalidity, illegality or unenforceability shall not affect any other
provision or portion of any provision in such jurisdiction, and this Agreement shall be reformed, construed and enforced in such jurisdiction as if such invalid,
illegal or unenforceable provision or portion of any provision had never been contained herein, unless such a construction would be unreasonable.

 
Section 8.13                                Waiver of Jury Trial.  EACH OF THE PARTIES TO THIS AGREEMENT HEREBY IRREVOCABLY WAIVES ALL RIGHT

TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY.

 
Section 8.14                                Counterparts.  This Agreement may be executed in two or more counterparts, all of which shall be considered one and the same

instrument and shall become effective when one or more counterparts have been signed by each of the parties and delivered to the other parties.
 
Section 8.15                                Facsimile Signature.  This Agreement may be executed by facsimile signature and a facsimile signature shall constitute an original

for all purposes.
 
Section 8.16                                No Presumption Against Drafting Party.  Each of Parent, Merger Sub and the Company acknowledges that each party to this

Agreement has been represented by counsel in connection with this Agreement and the transactions contemplated by this Agreement.  Accordingly, any
rule of law or any legal decision that would require interpretation of any claimed ambiguities in this Agreement against the drafting party has no application
and is expressly waived.

 
[The remainder of this page is intentionally left blank.]

 
81

 
IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the date first written above by their respective officers

thereunto duly authorized.
 
 

ACCURAY INCORPORATED
  
  
 

By: /s/ Euan Thomson
  

Name: Euan Thomson
  

Title: President and Chief Executive Officer
   
   
 

JAGUAR ACQUISITION, INC.
  
   



 

By: /s/ Chris A. Raanes
  

Name: Chris A. Raanes
  

Title: Sr. Vice President, Chief Operating Officer
   
   
 

TOMOTHERAPY INCORPORATED
  
   
 

By: /s/ Frederick A. Robertson
  

Name: Frederick A. Robertson, M.D.
  

Title: President and Chief Executive Officer
 

[Signature Page to Merger Agreement]
 



Exhibit 99.1
 

SUPPORT AGREEMENT
 

This SUPPORT AGREEMENT, dated as of March 6, 2011 (this “Agreement”), is made among Accuray Incorporated, a Delaware corporation
(“Parent”), and the shareholders of TomoTherapy Incorporated, a Wisconsin corporation (the “Company”). listed on the signature pages hereto (each, a
“Shareholder” and, collectively, the “Shareholders”).  Capitalized terms used but not defined in this Agreement shall have the meanings ascribed to them in
the Merger Agreement (as defined below).

 
RECITALS

 
WHEREAS, concurrently herewith, Parent, Jaguar Acquisition, Inc., a Wisconsin corporation and a wholly-owned subsidiary of Parent (“Merger

Sub”), and the Company are entering into an Agreement and Plan of Merger (the “Merger Agreement”), pursuant to which Merger Sub will merge with and
into the Company, with the Company continuing as the surviving corporation in the merger (the “Merger”);

 
WHEREAS, as of the date of this Agreement, each Shareholder is the record and/or “beneficial owner” (within the meaning of Rule 13d-3 under the

Securities Exchange Act of 1934, as amended) of shares of common stock, par value $0.01 per share, of the Company (“Shares”) (with respect to each
Shareholder, the “Owned Shares”; the Owned Shares and any additional Shares or other voting securities of the Company of which such Shareholder acquires
record and/or beneficial ownership after the date hereof, including by purchase, as a result of a stock dividend, stock split, recapitalization, combination,
reclassification, exchange or change of such shares, or upon exercise or conversion of any securities or stock options, such Shareholder’s “Covered Shares”);

 
WHEREAS, in order to induce Parent and Merger Sub to enter into the Merger Agreement and to proceed with the transactions contemplated

thereby, including the Merger, Parent and the Shareholders are entering into this Agreement; and
 
WHEREAS, the Shareholders acknowledge that Parent and Merger Sub are entering into the Merger Agreement in reliance on the representations,

warranties, covenants and other agreements of the Shareholders set forth in this Agreement and would not enter into the Merger Agreement if any
Shareholder did not enter into this Agreement.

 
AGREEMENT

 
NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and agreements herein contained, and intending to be legally

bound hereby, Parent and the Shareholders hereby agree as follows:
 
1.                                       Agreement to Vote.  Prior to the Termination Date (as defined herein), each Shareholder irrevocably and unconditionally agrees that such

Shareholder shall at any meeting of the shareholders of the Company (whether annual or special and whether or not
 

 
an adjourned or postponed meeting), however called, or in connection with any written consent of shareholders of the Company (a) when a meeting is held,
appear at such meeting or otherwise cause the Covered Shares owned at the time of the record date for such meeting to be counted as present thereat for the
purpose of establishing a quorum, and respond to each request by the Company for written consent, if any; and (b) vote (or consent), or cause to be voted at
such meeting (or validly execute and return and cause such consent to be granted with respect to), all Covered Shares owned at the time of the record date for
such meeting in favor of (A) the Merger, the approval of the Merger Agreement and any other matters necessary for consummation of the Merger and the
other transactions contemplated in the Merger Agreement (whether or not recommended by the Company Board) and (B) any proposal to adjourn or postpone
the Company Shareholders Meeting to a later date if there are not sufficient votes for adoption of the Merger Agreement on the date on which the Company
Shareholders Meeting is held and (ii) against (A) any Acquisition Proposal or Alternative Acquisition Agreement, (B) any proposal for any recapitalization,
reorganization, liquidation, dissolution, amalgamation, merger, sale of assets or other business combination between the Company and any other Person
(other than the Merger), (C) any other action that could reasonably be expected to impede, interfere with, delay, postpone, discourage or adversely affect the
consummation of the Merger or any of the transactions contemplated by the Merger Agreement or this Agreement or any transaction that results in a breach in
any material respect of any covenant, representation or warranty or other obligation or agreement of the Company under the Merger Agreement, and (D) any
resolution, agreement or proposal to solicit, initiate, endorse, encourage, facilitate, enter into, or otherwise participate in any discussions or negotiations with
any Person regarding, any of the foregoing items specified in this clause (ii).
 

2.                                       Grant of Irrevocable Proxy; Appointment of Proxy.
 
(a)                                  EACH SHAREHOLDER HEREBY GRANTS TO, AND APPOINTS, PARENT, THE EXECUTIVE OFFICERS OF PARENT,

AND ANY OTHER DESIGNEE OF PARENT, EACH OF THEM INDIVIDUALLY, SUCH SHAREHOLDER’S IRREVOCABLE (UNTIL THE
TERMINATION DATE) PROXY AND ATTORNEY-IN-FACT (WITH FULL POWER OF SUBSTITUTION) TO (I) ATTEND ANY AND ALL
MEETINGS OF THE COMPANY’S SHAREHOLDERS, (II) VOTE, OR ISSUE INSTRUCTIONS TO THE RECORD HOLDER TO VOTE, THE
COVERED SHARES OWNED AT THE TIME OF THE RECORD DATE FOR SUCH MEETING AS INDICATED IN SECTION 1 AT ANY AND ALL
MEETINGS OF THE COMPANY’S SHAREHOLDERS AND (III) GRANT OR WITHHOLD, OR ISSUE INSTRUCTIONS TO THE RECORD HOLDER
TO GRANT OR WITHHOLD, IN ACCORDANCE WITH THE PROVISIONS OF SECTION 1, ALL WRITTEN CONSENTS WITH RESPECT TO THE
COVERED SHARES OWNED AT THE TIME OF SUCH WRITTEN CONSENT AT ANY AND ALL MEETINGS OF THE COMPANY’S
SHAREHOLDERS.  EACH SHAREHOLDER INTENDS THIS PROXY TO BE IRREVOCABLE (UNTIL THE TERMINATION DATE) AND COUPLED
WITH AN INTEREST AND WILL TAKE SUCH FURTHER ACTION OR EXECUTE SUCH OTHER INSTRUMENTS AS MAY BE NECESSARY TO
EFFECTUATE THE INTENT OF THIS PROXY AND HEREBY REVOKES ANY PROXY PREVIOUSLY GRANTED
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BY SUCH SHAREHOLDER WITH RESPECT TO THE COVERED SHARES (THE SHAREHOLDER REPRESENTING TO THE COMPANY THAT
ANY SUCH PROXY IS NOT IRREVOCABLE).  EACH SHAREHOLDER HEREBY FURTHER AFFIRMS THAT (I) THE PROXY SET FORTH IN
THIS SECTION 1 IS GRANTED IN CONSIDERATION OF, AND AS AN INDUCEMENT TO, PARENT AND MERGER SUB ENTERING INTO THE



MERGER AGREEMENT AND (II) THAT SUCH PROXY IS GIVEN TO SECURE THE OBLIGATIONS OF SUCH SHAREHOLDER UNDER
SECTION 1.
 

(b)                                 The proxy granted in this Section 2 shall automatically expire upon the termination of this Agreement.
 
(c)                                  Each Shareholder authorizes such attorney and proxy to substitute any other Person to act hereunder, to revoke any substitution

and to file such proxy and any substitution or revocation with the Secretary of the Company.
 
3.                                       No Inconsistent Agreements.  Each Shareholder hereby covenants, represents, warrants and agrees that, except as contemplated by this

Agreement, such Shareholder (a) has not entered into or deposited any Covered Shares under, and shall not enter into or deposit any Covered Shares under, at
any time prior to the Termination Date, any voting agreement or voting trust with respect to any Covered Shares and (b) has not granted, and shall not grant,
at any time prior to the Termination Date, a proxy or power of attorney with respect to any Covered Shares, except for a proxy designated by the Company
that will vote in favor of the Merger, the approval of the Merger Agreement and any other matters necessary for consummation of the Merger and the other
transactions contemplated in the Merger Agreement.

 
4.                                       Termination.  This Agreement shall terminate upon the earliest of (a) the Effective Time, (b) the termination of the Merger Agreement in

accordance with its terms and (c) written notice of termination of this Agreement by Parent to the Shareholders (such earliest date being referred to herein as
the “Termination Date”).

 
5.                                       Representations and Warranties of Shareholders.  Each Shareholder, as to itself, hereby represents and warrants to Parent, as of the date of

this Agreement and as of the record date for each meeting of shareholders of the Company occurring prior to the Termination Date, as follows:
 
(a)                                  Each such Shareholder which is an entity is duly organized, validly existing and in good standing under the laws of the jurisdiction

of its formation and has all requisite power and authority to execute and deliver this Agreement and to perform its obligations hereunder; each such
Shareholder who is a natural person has full legal power and capacity to execute and deliver this Agreement and to perform such Shareholder’s obligations
hereunder.  This Agreement has been duly and validly executed and delivered by such Shareholder and, assuming due authorization, execution and delivery
by Parent, constitutes a legal, valid and binding obligation of such Shareholder, enforceable against such Shareholder in accordance with its terms, except as
enforcement may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or similar laws affecting
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creditors’ rights generally and by general principles of equity (regardless of whether considered in a proceeding in equity or at law).

 
(b)                                 There is no action, suit, investigation, complaint or other proceeding pending against any such Shareholder or, to the knowledge of

such Shareholder, any other Person or, to the knowledge of such Shareholder, threatened against any Shareholder or any other Person that restricts or prohibits
(or, if successful, would restrict or prohibit) the exercise by Parent of its rights under this Agreement or the performance by any party of its obligations under
this Agreement.

 
(c)                                  Such Shareholder understands and acknowledges that Parent is entering into the Merger Agreement in reliance upon such

Shareholder’s execution and delivery of this Agreement and the representations and warranties of such Shareholder contained herein.  Such Shareholder has
had the opportunity to review the Merger Agreement and this Agreement with counsel of his, her or its own choosing.

 
6.                                       Shareholder Capacity.  This Agreement is being entered into by each Shareholder solely in its capacity as a shareholder of the Company,

and nothing in this Agreement shall restrict or limit the ability of any Shareholder who is a director or officer of the Company or any of its Subsidiaries to
take any action in his or her capacity as a director or officer of the Company or such Subsidiary to the extent specifically permitted by the Merger Agreement.

 
7.                                       Disclosure.  Each Shareholder (i) hereby authorizes Parent, Merger Sub and the Company to publish and disclose in any announcement, in

any disclosure required by the SEC or Applicable Law and in the Proxy Statement such Shareholder’s identity and ownership of the Covered Shares and the
existence of this Agreement and the nature of such Shareholder’s obligations hereunder, (ii) shall promptly give to Parent, Merger Sub and the Company any
information that any of them may require for the preparation of any such announcement or disclosure document and (iii) shall promptly notify Parent, Merger
Sub and the Company of any inaccuracies or omissions with respect to any information supplied by such Shareholder to Parent, Merger Sub or the Company.

 
8.                                       Further Assurances.  From time to time, at the request of Parent and without further consideration, each Shareholder shall execute and

deliver, or cause to be executed and delivered, all further documents and instruments, and shall use its reasonable best efforts to take, or cause to be taken, all
actions and to do, or cause to be done, all things, necessary to perform its obligations under this Agreement.

 
9.                                       Non-Survival of Representations and Warranties.  The representations and warranties of the Shareholders contained herein shall not survive

the closing of the transactions contemplated by the Merger Agreement.
 
10.                                 Amendment and Modification.  This Agreement may not be amended, modified or supplemented in any manner, whether by course of

conduct or otherwise, except by an instrument in writing signed on behalf of each party and otherwise as expressly set forth herein.
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11.                                 Waiver.  No failure or delay of any party in exercising any right or remedy hereunder shall operate as a waiver thereof, nor shall any single

or partial exercise of any such right or power, or any abandonment or discontinuance of steps to enforce such right or power, or any course of conduct,
preclude any other or further exercise thereof or the exercise of any other right or power.  The rights and remedies of the parties hereunder are cumulative and
are not exclusive of any rights or remedies which they would otherwise have hereunder.  Any agreement on the part of a party to any such waiver shall be
valid only if set forth in a written instrument executed and delivered by such party.

 
12.                                 Notices.  All notices and other communications hereunder shall be in writing and shall be deemed duly given (a) when delivered or sent if

delivered personally or sent by facsimile transmission (provided confirmation of facsimile transmission is obtained), (b) on the first Business Day following



the date of dispatch if delivered utilizing a next-day service by a recognized next-day courier or (c) on the earlier of confirmed receipt or the fifth Business
Day following the date of mailing if delivered by registered or certified mail, return receipt requested, postage prepaid.  All notices hereunder shall be
delivered to the addresses set forth below, or pursuant to such other instructions as may be designated in writing by the party to receive such notice:

 
(i)                                     If to a Shareholder, to the address set forth under such Shareholder’s name on the signature pages hereto.
 
(ii)                                  If to Parent:

 
Accuray Incorporated
1310 Chesapeake Terrace
Sunnyvale, California 94089
Attention: General Counsel
Facsimile: (408) 789-4205
 
with a copy (which shall not constitute notice) to:
 
Gibson, Dunn & Crutcher LLP
1881 Page Mill Road
Palo Alto, California 94304
Attention:  Gregory T. Davidson
Facsimile:  (650) 849-5050
 

13.                                 Entire Agreement.  This Agreement constitutes the entire agreement, and supersedes all prior written agreements, arrangements,
communications and understandings and all prior and contemporaneous oral agreements, arrangements, communications and understandings between the
parties with respect to the subject matter hereof.

 
14.                                 No Third-Party Beneficiaries.  Nothing in this Agreement, express or implied, is intended to or shall confer upon any Person other than the

parties and their
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respective successors and permitted assigns any legal or equitable right, benefit or remedy of any nature under or by reason of this Agreement.

 
15.                                 Governing Law.  This Agreement and all disputes or controversies arising out of or relating to this Agreement or the transactions

contemplated hereby shall be governed by, and construed in accordance with, the internal laws of the State of Delaware, without regard to the laws of any
other jurisdiction that might be applied because of the conflicts of laws principles of the State of Delaware.

 
16.                                 Submission to Jurisdiction.  Each of the parties irrevocably agrees that any legal action or proceeding arising out of or relating to this

Agreement brought by any other party or its successors or assigns shall be brought and determined in the Delaware Court of Chancery and any state appellate
court therefrom within the State of Delaware (unless the Delaware Court of Chancery shall decline to accept jurisdiction over a particular matter, in which
case, in any Delaware state or federal court within the State of Delaware), and each of the parties hereby irrevocably submits to the exclusive jurisdiction of
the aforesaid courts for itself and with respect to its property, generally and unconditionally, with regard to any such action or proceeding arising out of or
relating to this Agreement and the transactions contemplated hereby.  Each of the parties agrees not to commence any action, suit or proceeding relating
thereto except in the courts described above in Delaware, other than actions in any court of competent jurisdiction to enforce any judgment, decree or award
rendered by any such court in Delaware as described herein.  Each of the parties further agrees that notice as provided herein shall constitute sufficient service
of process and the parties further waive any argument that such service is insufficient.  Each of the parties hereby irrevocably and unconditionally waives, and
agrees not to assert, by way of motion or as a defense, counterclaim or otherwise, in any action or proceeding arising out of or relating to this Agreement or
the transactions contemplated hereby, (a) any claim that it is not personally subject to the jurisdiction of the courts in Delaware as described herein for any
reason, (b) that it or its property is exempt or immune from jurisdiction of any such court or from any legal process commenced in such courts (whether
through service of notice, attachment prior to judgment, attachment in aid of execution of judgment, execution of judgment or otherwise) and (c) that (i) the
suit, action or proceeding in any such court is brought in an inconvenient forum, (ii) the venue of such suit, action or proceeding is improper or (iii) this
Agreement, or the subject matter hereof, may not be enforced in or by such courts.

 
17.                                 Assignment; Successors.  Neither this Agreement nor any of the rights, interests or obligations under this Agreement may be assigned or

delegated, in whole or in part, by operation of law or otherwise, by any Shareholder without the prior written consent of Parent or by Parent without the prior
written consent of the Shareholders, and any such assignment without such prior written consent shall be null and void ab initio.  Subject to the preceding
sentence, this Agreement will be binding upon, inure to the benefit of, and be enforceable by, the parties and their respective successors and assigns.

 
18.                                 Enforcement.  The parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not

performed in accordance with their specific terms or were otherwise breached.  Accordingly, each of the parties shall be
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entitled to specific performance of the terms hereof, including an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically
the terms and provisions of this Agreement in the Delaware Court of Chancery and any state appellate court therefrom within the State of Delaware (unless
the Delaware Court of Chancery shall decline to accept jurisdiction over a particular matter, in which case, in any Delaware state or federal court within the
State of Delaware), this being in addition to any other remedy to which such party is entitled at law or in equity.  Each of the parties hereby further waives
(a) any defense in any action for specific performance that a remedy at law would be adequate and (b) any requirement under any law to post security as a
prerequisite to obtaining equitable relief.
 

19.                                 Severability.  Whenever possible, each provision or portion of any provision of this Agreement shall be interpreted in such manner as to be
effective and valid under applicable Law, but if any provision or portion of any provision of this Agreement is held to be invalid, illegal or unenforceable in



any respect under any applicable Law or rule in any jurisdiction, such invalidity, illegality or unenforceability shall not affect any other provision or portion of
any provision in such jurisdiction, and this Agreement shall be reformed, construed and enforced in such jurisdiction as if such invalid, illegal or
unenforceable provision or portion of any provision had never been contained herein.

 
20.                                 Waiver of Jury Trial.  EACH OF THE PARTIES TO THIS AGREEMENT HEREBY IRREVOCABLY WAIVES ALL RIGHT TO A

TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY.

 
21.                                 Counterparts.  This Agreement may be executed in two or more counterparts, all of which shall be considered one and the same instrument

and shall become effective when one or more counterparts have been signed by each of the parties and delivered to the other parties; provided, however, that
if any of the Shareholders fail for any reason to execute this Agreement, then this Agreement shall become effective as to the other Shareholders who execute
this Agreement.

 
22.                                 Headings.  The Section headings contained in this Agreement are inserted for convenience only and shall not affect in any way the meaning

or interpretation of this Agreement.
 
23.                                 Interpretation.  When a reference is made in this Agreement to Sections or Schedules, such reference shall be to a Section of or Schedule to

this Agreement unless otherwise indicated.  Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall be deemed to be
followed by the words “without limitation.”  Whenever the words “his” and “him” are used in this Agreement, they shall be deemed to also include “her,” and
vice versa.

 
24.                                 Obligations.  The obligations of each Shareholder under this Agreement are several and not joint, and no Shareholder shall have any

liability or obligation under this Agreement for any breach hereunder by any other Shareholder.
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25.                                 Expenses.  All costs and expenses incurred in connection with this Agreement shall be paid by or on behalf of the party incurring such cost

or expense, whether or not the transactions contemplated by this Agreement are consummated.
 

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, Parent and the Shareholders have caused to be executed or executed this Agreement as of the date first written above.

 
 

 

ACCURAY INCORPORATED
  
  
 

/s/ Darren J. Milliken
 

Name: Darren J. Milliken
 

Title: Corporate Secretary
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SHAREHOLDERS:
  
 

/s/ Lance C. Balk
 

Lance C. Balk
 

Director
  
 

Facsimile:
 

   
  
 

/s/ Sam R. Leno
 

Sam R. Leno
 

Director
  
 

Facsimile:
 

   
   
 

/s/ Thomas Rockwell Mackie
 

Thomas Rockwell Mackie
 

Chairman of the Board, Director
  
 

Facsimile:
 

  



 
   
 

/s/ Jonathan McCloskey
 

Jonathan McCloskey
 

Director
  
 

Facsimile:
 

   
   
 

/s/ John J. McDonough
 

John J. McDonough
 

Director
  
 

Facsimile:
 

   
   
 

/s/ Cary J. Nolan
 

Cary J. Nolan
 

Director
  
 

Facsimile:
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/s/ Carlos A. Perez
 

Carlos A. Perez
 

Director
  
 

Facsimile:
 

   
   
 

/s/ Frederick A. Robertson
 

Frederick A. Robertson
 

Chief Executive Officer, President and
 

Director
  
 

Facsimile:
 

   
   
 

/s/ Roy T. Tanaka
 

Roy T. Tanaka
 

Director
  
 

Facsimile:
 

   
   
 

/s/ Frances S. Taylor
 

Frances S. Taylor
 

Director
  
 

Facsimile:
 

   
   
 

/s/ Thomas E. Powell
 

Thomas E. Powell
 

Chief Financial Officer and Treasurer
  
 

Facsimile:
 

   
   
 

/s/ Rafael L. Vaello
 

Rafael L. Vaello
 

Chief Commercial Officer
  
 

Facsimile:
 

   
   
 

/s/ Eric A. Schloesser
 

Eric A. Schloesser
 

Vice President, Operations and Business



 

Development
  
 

Facsimile:
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/s/ Brenda S. Furlow
 

Brenda S. Furlow
 

Vice President, General Counsel and
 

Corporate Secretary
  
 

Facsimile:
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Thomas Rathjen
 

Thomas E. Powell
Vice President, Investor Relations

 

Chief Financial Officer
Office: 408.789.4458

 

Office: 608.824.2800
trathjen@accuray.com

 

tpowell@tomotherapy.com
   
Media:

 

 

Stephanie Tomei
 

Kevin O’Malley
Director, Corporate Communications

 

Director, Corporate Communications
Office: +1.408.789.4234

 

Office: 608.824.2800
Cell: +1.408.234.1279

 

komalley@tomotherapy.com
stomei@accuray.com

 

 

 
ACCURAY TO ACQUIRE TOMOTHERAPY

FOR APPROXIMATELY $277 MILLION IN CASH AND STOCK
 

Combination of Two Best-in-Class Technologies Creates the Premier Radiation Oncology Company
 

Acquisition Expected to be Accretive to Accuray’s FY2013 Earnings
 

Sunnyvale, CA and Madison, WI — March 7, 2011 — Accuray (Nasdaq: ARAY), a global leader in the field of radiosurgery, and TomoTherapy
Incorporated (Nasdaq: TOMO), creator of advanced radiation therapy solutions for cancer care, today announced that they have signed a definitive agreement
under which Accuray will acquire TomoTherapy for $4.80 per share in cash and stock, or a total of approximately $277 million.
 
The transaction combines the best-in-class technologies from two high-growth companies to create the premier radiation oncology company.  The companies
currently serve complementary patient populations that are treated by the same medical specialty.  The combined company will offer advanced patient-
focused

 

 
technologies for the treatment of cancer and other diseases, ranging from high-precision radiosurgery for early-stage and localized disease to image-guided,
intensity-modulated radiation therapy for more advanced disease sites throughout the body.
 
The combined company will have an installed base of more than 550 units in 32 countries, and more than 1,100 employees, with a global sales presence and
the scale to provide excellent customer service.  The combined revenue of the two companies in calendar year 2010 exceeded $400 million, 30 percent of
which was generated from service of the installed base.
 
“The transaction strengthens Accuray’s position as the leading innovator in the field of radiation oncology and will enhance our growth strategy,” said Euan
S. Thomson, Ph.D., president and chief executive officer of Accuray.  “This acquisition will create a company that can provide patients with radiation
treatments tailored to their specific needs, from high-precision radiosurgery to image-guided, intensity-modulated radiation therapy.  This transformational
transaction significantly increases our global market presence, creates financial benefits from operating efficiencies and overhead reductions, and creates
exciting new revenue opportunities for us.  The combined company will also have greater scale to invest in the R&D that will keep it on the leading edge of
innovation, offering new hope for cancer patients worldwide. We look forward to working together with TomoTherapy towards realizing the full benefits of
this combination for shareholders, patients, customers, and employees of both companies.”
 
“This is an exciting opportunity for TomoTherapy to combine its best-in-class radiation therapy products with Accuray’s gold-standard radiosurgery products
to improve treatment for cancer patients worldwide,” said Frederick A. Robertson, M.D., president and chief executive officer of TomoTherapy.  “Both
companies share the same passion for innovation, patient care and comfort, and this combination creates a single, strong organization that will be better
positioned for success. This

 

 
transaction offers attractive value for our shareholders, greater career opportunities for our employees and hope for breakthrough new treatments for our
patients. Our two teams are committed to working together towards a smooth transition and integration.”
 
Under the terms of the transaction, TomoTherapy shareholders will receive $3.15 in cash and 0.1648 shares of Accuray common stock per share of
TomoTherapy common stock.  Based on the closing price of Accuray’s common stock on March 4, 2011, the stock component of the consideration is valued
at $1.65 per share.  The acquisition price represents a premium of 30.8% percent above the closing price of TomoTherapy’s shares on March 4, 2011. The
transaction, which has been approved by the boards of directors of both companies, is expected to close in the second quarter or the beginning of the third
quarter of calendar 2011, subject to customary closing conditions, TomoTherapy shareholder approval and regulatory approvals. The acquisition is expected
to be accretive to Accuray earnings per share in its fiscal year beginning July 1, 2012.
 



Accuray recognizes that Madison, Wisconsin, TomoTherapy’s operating and corporate headquarters, is an important center for medical excellence and
innovation, and Accuray is committed to maintaining a strong presence in the area.
 
UBS Investment Bank served as Accuray’s financial advisor on the transaction, and Gibson, Dunn & Crutcher LLP served as its legal counsel.  BofA Merrill
Lynch served as financial advisor to TomoTherapy. Sidley Austin LLP served as TomoTherapy’s legal counsel.
 
The companies have created a new website, www.AccurayTomoTherapy.com, with information regarding this transaction for customers, patients,
shareholders and other important stakeholders.  The companies will update this website periodically with new information to keep its stakeholders informed.

 

 
Conference Call Open to Investors
 
Accuray and TomoTherapy will hold a conference call for financial analysts and investors on Monday, March 7, 2011 at 5:00 a.m. PT / 8:00 a.m. ET.  The
conference call dial-in numbers are 1-800-510-0146 (USA) or 1-617-614-3449 (International), Password:  24970439.  A live webcast of the call will also be
available from the Investor Relations sections at www.Accuray.com and www.TomoTherapy.com.  In addition, a recording of the call will be available by
calling 1-888-286-8010 (USA) or 1-617-801-6888 (International), Password: 58638538, beginning at 8:00 a.m. PT / 11:00 a.m. ET, March 7, 2011 and will be
available through May 14, 2011.  A webcast replay will also be available from the Investor Relations sections of www.Accuray.com and
www.TomoTherapy.com beginning at 8:00 a.m. PT / 11:00 a.m. ET, March 7, 2011 and will be available through May 14, 2011.
 
About the CyberKnife  Robotic Radiosurgery System
 
The CyberKnife Robotic Radiosurgery System is the world’s only robotic radiosurgery system designed to treat tumors anywhere in the body non-invasively.
Using continual image guidance technology and computer controlled robotic mobility, the CyberKnife System automatically tracks, detects and corrects for
tumor and patient movement in real-time throughout the treatment. This enables the CyberKnife System to deliver high-dose radiation with pinpoint
precision, which minimizes damage to surrounding healthy tissue and eliminates the need for invasive head or body stabilization frames.
 
About Accuray
 
Accuray Incorporated (Nasdaq: ARAY), based in Sunnyvale, Calif., is a global leader in the field of radiosurgery dedicated to providing an improved quality
of life and a non-surgical treatment option for those diagnosed with cancer. Accuray develops and markets the CyberKnife Robotic Radiosurgery System,
which extends the benefits of radiosurgery to include extracranial tumors, including those in the spine, lung, prostate, liver and pancreas. To date, the
CyberKnife System has been used to treat more than 100,000 patients worldwide and currently more than 222 systems have been installed in leading hospitals
in the Americas, Europe and Asia. For more information, please visit www.accuray.com.

 

 
About TomoTherapy
 
TomoTherapy Incorporated develops, markets and sells advanced radiation therapy solutions that can be used to treat a wide variety of cancers, from the most
common to the most complex. The ring gantry-based TomoTherapy  platform combines integrated CT imaging with conformal radiation therapy to deliver
sophisticated radiation treatments with speed and precision while reducing radiation exposure to surrounding healthy tissue. TomoTherapy’s suite of solutions
include its Hi·Art  treatment system, which has been used to deliver more than three million CT-guided, helical intensity-modulated radiation therapy (IMRT)
treatment fractions; the TomoHD  treatment system, designed to enable cancer centers to treat a broader patient population with a single device; and the
TomoMobile  relocatable radiation therapy solution, designed to improve access and availability of state-of-the-art cancer care. TomoTherapy’s stock is
traded on the NASDAQ Global Select Market under the symbol TOMO. To learn more about TomoTherapy, please visit TomoTherapy.com.
 
Safe Harbor Statement
 
The foregoing may contain certain forward-looking statements that involve risks and uncertainties, including uncertainties associated with the medical device
industry and the transaction between Accuray and TomoTherapy.  Except for the historical information contained herein, the matters set forth in this press
release, including the expected structure and timetable for the transaction between Accuray and TomoTherapy, the transaction’s anticipated strategic and
financial benefits, financial prospects and guidance, expectations regarding Accuray’s and TomoTherapy’s ongoing operations, employees, sales, product
development and commercialization, synergies and economies of scale following the transaction, are forward-looking statements within the meaning of the
“safe harbor” provisions of the Private Securities Litigation Reform Act of 1995.  Forward-looking statements speak only as of the date the statements are
made and are based on information available at the time those statements are made and/or managements’ good faith belief as of that time with respect to
future events.  You should not put undue reliance on any forward-looking statements.  Important factors that could cause actual performance and results to
differ materially from the forward-looking statements we make include:  the satisfaction of closing conditions for the transaction between Accuray and
TomoTherapy, including clearance under the Hart-Scott-Rodino Antitrust Improvements Act; market conditions; the effect of the announcement of the
transaction on Accuray’s and TomoTherapy’s respective businesses; the impact of any failure to complete the transaction; the risk that Accuray and
TomoTherapy will not realize the anticipated benefits of the transaction; the potential inability to successfully operate or integrate TomoTherapy’s business;
general industry and economic conditions; and other factors beyond the companies’ control and the risk factors and other cautionary statements described in
Accuray’s and TomoTherapy’s filings with the SEC.  Please refer to the Risk Factors section of Accuray’s Quarterly Report on Form 10-Q for the fiscal
quarter ended December 31, 2010, and the Risk Factors set forth in TomoTherapy’s Annual Report on Form 10-K for the fiscal year ended December 31,
2010, for a further list and description of additional business risks, uncertainties, and other factors that may affect these statements.  Neither Accuray nor
TomoTherapy intends to update these statements and undertakes no duty to any person to provide any such update under any circumstance.

 

 
Important Additional Information
 

®

®

®

™

™



Neither Accuray nor TomoTherapy is asking for your vote or soliciting proxies in connection with the transaction at this time.  This press release is for
informational purposes only and does not constitute an offer to sell, or the solicitation of an offer to purchase, shares of common stock of Accuray, nor does it
constitute an offer to purchase, or a solicitation of an offer to sell, shares of common stock of TomoTherapy.  This press release is not a substitute for the
proxy statement that TomoTherapy will file, or the registration statement that Accuray will file, with the Securities and Exchange Commission in connection
with the transaction.  BEFORE MAKING ANY VOTING OR INVESTMENT DECISION WITH RESPECT TO THE TRANSACTION, INVESTORS AND
SHAREHOLDERS OF TOMOTHERAPY ARE URGED TO READ THE PROXY STATEMENT, REGISTRATION STATEMENT AND THE OTHER
RELEVANT MATERIALS WHEN THEY BECOME AVAILABLE BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION ABOUT THE
TRANSACTION. The final proxy statement will be mailed to TomoTherapy shareholders.  The proxy statement, registration statement and other relevant
materials (when they become available), and any other documents filed by TomoTherapy or Accuray with the SEC, may be obtained free of charge at the
SEC’s website at www.sec.gov; by contacting Accuray’s Investor Relations Department by email at trathjen@accuray.com, by phone at 408.789.4458 or by
mail at 1310 Chesapeake Terrace, Sunnyvale, CA 94089, USA; or  by contacting TomoTherapy’s Investor Relations Department by email at
tpowell@tomotherapy.com by phone at 608.824.2800 or by mail at 1240 Deming Way, Madison, WI 53717-1954 USA.
 
Participants in the Solicitation
 
TomoTherapy and its directors and executive officers and other persons may be deemed to be participants in the solicitation of proxies in respect of the
proposed transaction.  Information regarding TomoTherapy’s directors and executive officers is available in TomoTherapy’s proxy statement for its 2010
annual meeting of shareholders and TomoTherapy’s Annual Report on Form 10-K for the year ended December 31, 2010, which were filed with the SEC on
March 22, 2010 and March 3, 2011, respectively.  Other information regarding the participants in the proxy solicitation and a description of their direct and
indirect interests, by security holdings or otherwise, will be contained in the proxy statement and other relevant materials to be filed with the SEC when they
become available.
 

# # #
 


